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Decisgion re: Inflated Products Co., Inc.; by Robert P, Keller,
Deputy Comptreller General,

Issue Area: Pederal Procurement of Goods and Services (1900).

Cortact: Office of the General Counsel: Procuremant Law II,

Budgat Punction: National Defense: Department of Defense -
Procuresent & Contracts (058).

Organization Concerned: Department of the Army: Army Troop
Support Command. -

huthoritr: 15 g.s.C. 637 (b, (1, « A.S.P.R, 1-105.‘“. 13 C.PF.R.
124.8-16. 53 Comnp. Gen, 384. 53 Comp. Gen, 496. B~-1B6751
(1976) . B-18811" (1977). B~179738(1) (1974). B-1859613
(1976) .

Conpary protested finding that it was nonresponsibla.

Finding by procuring agency that concern was nonresponsible and
subsequent denial by Small Business Administration of
certificate of Competency were not suhject to GAD review.
Howavar, GAO will consider agencyts failure to consider timely
information bearing on bidder's responsihility, ané recommended
that agency review all pertinent information and then
rxpeditiously meke award to low responsible bidder. (DJN)
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1. W‘. e sniall business concern is found to be
rnenr zsponsible bidder by procuring activity,
ml..equent denial of Certificate of Competency
(COC) by SBA must be viewed as affirmation
of nonrusponsitility determination, and GAQO
has no authority to review COC determination,or
to require SBA to issue COC where COC has
been denied.

2. Although GAO does not review allegationu that
an agency's finding of nonresponsibility was
arbitrary and capricipus where the bidder has
lubaequently been denied a Certificate of
Campetency by ine SBA, nevertheless GAO
will consider th_. agency's failure or refusal
to consider information probative of the bidder's
responaibility where such infori.ation is presented
to the contracting officer within a reagsonable time
before contract award.

3. Although contractin o!ficer's detcmﬂnation of
bidder's responaibility should be ma.de
on basis of _n!ormation made availéble as closely
as practicable to contract award, agency need not
withhold award interminably while bidder attempts
to cure pogsible causes of nonreaponaxbﬂity In
instant case, GAO recommends that contracting
cificer review all information bearing on pro~
tister's responsibility which is available as of
dute of this decision and then expeditiously make
award to that firm détermined to be low, respon-
sive and responsible bidder,
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Inflaved Products Company, Inco.porated, {[°I) protests award
to any othur offeror under Request for Proposals (R¥P) DAAKOL-78-
R-§508, The RFP, a small buairiess set-aside, was issued by the
Army Troop Suppert Command (TROSCOM), St. Louie, Missouri.
The Army has agreed that n) award will be made until a decision is
reachod by this Office. Adiitionally this matter is currently before
the U.8. Distri~t Court for the District of Massachusetta on a
complaint which specifically requests the court to stay the award
pending our decision.

Essentially IPI protests TROSCOM's initial determination of
February 8, 1977 that it lacks the financiul capability to perform the
contract, The contracting officer forwarded the matter to the Small
Businees Administration SBA) on February 9, 1977, under Armed
Services Procurement Regulation (ASPR) S 1-705.4 (1976) in order
to.give IPI the opportunity to apply for a Certificate of Competency
(COC) under 15 U.S.C. §:637(b){7) (1970) and 13 C.F.R.: § 124, 8-16
9978). The SBA denied IPI's request for a COC on March 2, 1977.

[blased on a comprehensive analysis of all available information. "
During cur consideration of IPI's protest following the SBA's denial
of a COC, the protester has provided us with additional information
concerning its financial condition. IPI asserts tbat this infor.aetion
shows that it is in fact a financially responsible concJrn.

In the recent cases of Precising Electronics Labu. -1887 51,
October 29, 18768, 78-2 CPII 369, and Crawinrd Develo mént,and
Manufacturing, B-186110, March'15, 1977, TT-T CODINY. we atated
our willingnéss to recommend reasgcsasment of the respondibility
of a prospective contract where it appears that either SBA or the
agency failed to consider all relevant information. Although we do
not review the agency's initial determination. that a small business
is nonresponsible when the question has been referred to SBA and
the'dgency's determina.ticn is affirmed, see Marine Resoui'ces, Inc. ’
B-179738(1), February 20, 1974, 74-1 CPD 82, we do not irea
denial of a' COC as dispogitive where, during the period between

the COC denial and contract award, information probative as tc
the bidder's responsibﬂity, comes to light for the ﬂrat time.

‘Precision Elactronics Labs and Crawford Developrmient and
Manufacturing, sipra, and 53 Comp. Gen. 544 &573, Even in

those cazes, owever. we have limited our review to recom-
mending that the agency reassess the bidder's recpongibility .

‘where such newly avafilable information hag not been congidered.

See, Harper Enterprises, 33 Comp. Gen. 486 (1974), 74-1 CPD
31 Gellery IﬁausfrEes, Ine., B-185263, April 18, 1978, 76-1 ~PD
262,

Therefore, IPI's protest is denied ingofar as it seeks a review
of the contracting officer's initial determination of responsibility.
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We would agree that the contracting officer should make his tinal
determination of respousibility not on the basis of ''stale'' informa-
tion, but on the basis of information made available as closely as
pructicable to the contract award. See 53 Comp. Gen. 344 (1873).

At the same time, we do not believe » bidder crn reasonabl expect
the Government to withhold award interminably while the bidder
attempts to cure the: causes for its being tound nonresponsible,

We believe this is especially true where, as here, the contracting
o:!z::x"%tcugaﬂw determination is affirmed by the SBA's denial

o CocC.

Hore ws have a solicitat ion which was i.uued on July 22, 1978
and which closed September 30), 1976, It appears that the contract-
ing officer would have proceeded with an award in early March 1877
had not IPI protested. In view of the time which has elapsed, there
is much to be said in favur of permitting the contracting officer to
proceed in an orderly fashion with the award of the contract.

We believe that the cantraéﬂng officer should review all informa-
tion bearing on IPI's respotgibility which hag bee.l made available
to him as of the date of this decision. This review should be expedi-
tious but thorough, and should be followed closely in tizne by award
to that firm who he determines to be the low, responsive and respon-
sible biider.

Deputy Comﬁ %’d! Aral

of the Jnited States
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