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Nutbority: (P.L. 87-653; 10 U.S.C. 2310, as amended). 10 U.S.C.

137. 10 U.S.C. 2304a) (10) . A.S.P.R. 3-210.2(xiii)* A.S.P.R.
7-104.9(a). A.S.P.R. 4-101(a). A.S.P.R. 1-304.2(b). A.S.P.R.
1-313. A.5.P.R. 1-1206.2 to 1-1206.4. A.E.P.R. 2-202.4.
A.S.P.R. 1-300.1. 45 Coup. Gen. 642. 51 Comp. Gen. 658. 54
Coup. Gen. 231. 54 Coup. Gen. 29. 55 Coup. Gen. 972. 55
Coup. Gen. 1362. 55 Comp. Gen. 1479. 55 coup. Gen.
1485-1491. 55 Coup. Gen. 358. 55 Coup. Gen. 1019. 52 coup.
Gen..801. 53 Coup. Gen. 670. 52 Coup. ren. 312. B-182536
(1975). B-180577 (1974). B-179730 (1974). B-174r82 (1972).
B-173063 (1971). B-180211 (1974). D-181448 (1974). B-182248
(1975). B-187624 (1977). B-185592 (1976). a-197051 (1977)X
5-178740 (1975). H.R. 5532 ?S7th Cong.). S. Rapt. 87-1884., 4
C.P.R. 20.3(e).

The protester objected to the proposed award of a
contract on a sole-source basis. Justification for sole-source
procurement premised on the lack of data adeauate fo':
competitive procurement was not clearly shown to lack a
reasonable basis. Justification for the proposed sole-source
award for the total quantity of the modified radar requirements
was of doubtful propriety. The Air Force should reconsider the
practicality of severing the current and urgent requirements
from the total requirements, and of limiting the scope of the
sole source award to the current and urgent requirements and the
purchase of reprocurement data. (Author/SC)



I~~~~t@burt S

THE COMPrOCLLSS ','ANAL
DECISION ( (or-}UP TWH UNITED jATATaa

_ . w W^"~~~AHtINUTONS, O. C. ~OU4U

3 ~A PIE 5187902 OCATE kay 24, 19t77
00 MATTER OF:

MoAlarFfa OhF4 pplied Devices Corporation

k OIGGQT:

1. cZ regard to Air Force determination and findings to negotiate
so'e-source contract pursuant to authority of 10 U.S.C.
I 2304(a)1l0) (1970), language of 10 U.S.C. £ 2310 plainly
indicates that findings are final but that propriety of
decision Li negotiate, based on thoue findingu, is subject to
r-view.

2. No suffieient bausl is seon to object to Air Force's position
that mince Gmvarnmau'merely 'finarced iproveaents to item
which had been privately developed, Coverooent lacks unlimited
right- in data relating to basic item itself. Alto, even if
W0W concluded Air Force should assert tallaited rights, it
appears Coubtful data could be obtained within reasonable
tlue froe. Therefore, justification for sole-source procure-
*unt pracised on lack of date, adequate for competitive procure-
meat Is not clearly shown to lack reasonable basis.

3. Protester's suggestion that Alr Force should-purchase modified
radar systems on reverse engineering basis instead of making
mole-source award is not persuasive, since suggested procedure
depends in part on protester being furnished with data which
i unavailable, and record does not show lack of reasonable
basis for Air Force' judgment concerning unacceptable risk
of substantial delivery delay. inherent in reverse engineering
approach.

4. Justification for jroposed sole-source award for total quantity
of Air Force's modified radar requireuents-with deliveries
extending over 4-year period -is of doubtful propriety. Accumu-
lotion of total requirements into single 0iocuremant represents
continuing sole-source situation, and agency's justification--
primarily based on expected delays and increases in logistics
costs if procurement is divided into sole-source and competitive
ueghents-appears-'questionable in several respects. GAO recom-
mends that Air Force reconsider pra:ticabilicy of severing
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currat and urgent requirements from total requirata, and
limitiJg scope c; mole-source award to current, urgent require-
ments wad purchase of reprocurtment ;Ata.

5. Since 1974 aentract for engineezing, developmant, fabrication
and tenting of modified radar syatem did not include provisions
coucerning conflict of interea: restrictions applicable to
follow-on contracts, no reason is seen why contractor would
be excluded from consideration for propoued ward of production
contract. Considering all circuastances of case, alleged unfair
treatment by Air Force in failing to advise protester that
modification progra war being conte plated is not established
an record.

6. Air Force'Ns justification for sole-source procurinnt, based
primarily on difficultieu in formnalatig adequate data package,
does not constitute Improper predetermination of proteter's
capacity arnt credit to perform contract work.

7. 3ted for prompt resolution. of before-atward protest overridee
need to definitively resolve procedural isaties as to whether
interested party's letter commenting on a*gccy report was
uatimely, and whether protester is entitled to copy of docrasnt
in agency's report which was not released to protester by
agency.

a
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lntroduction

Applied Devices Corporation (ADC) has protested against the
proposed award of a contract on a sale-source basis to Sperry Marine
Systems Division, Sperry Rand Corporation (Sperry), under request
for proposals (RFP) No. F09603-77-R-3300, issued by the Department
of the Air Forco. The contemplated contract is for production of
hardware, grour4 equipment, data and spare parts for modification
of the APN59B radar to the APN59X configuration for use on various
aircraft.

The Air Force believes the procurement is unobjectionable
because it represents a sieuation where only one firm is capable
of producing an acceptable item, and adequate data is not available
to the agency which would enable it to conduct a competitive procure-

ent 'iithin the nac7ssary time frame, such as in Stewart-Warner
Corporation, R-182536, February 26, 1975, 75-1 CPD L15, and Electro
Impulse. Inc., B-1a0577, May 7, 1974, 74-1 CQD 232.

ADC contends that under a 1974 contract with Sperry, the Air
Force obtained unlimitee rights to sufficient technical data to
enable it to conduct a coupetiitive procurement; that regardless
of whether the Air Foara obtained such rights, a ^ompetteive procure-
ment is possible becauss AD rould reverse ngiaeer existing APN59X
units; that the Air Force should procure only a, small quantity of
the required suprlies and services an asole-source basis, obtain
reprocurement data, and purchase the reainder of its requirements
competitively; that the sole-source procurement violates the spirit
of the conflict of interest provisions in Armed Services Procurement
RagulatIon (ASPR) Appendix G (1976); and that the refusal to allow
ADC to compete is an inyroper predetermination by the Air Force of
ADC's capacity and credit as a small business concern, a determina-
tion which is reserved by law to the Small Business Administration.

fleterminAtion and Findings

The Air Force's determination to negotiate this contract
(pursuant to the authority of 10 U.S.C. J 2304(a)(10) (1970),
implemented by ASPR I 3- 2 10.2(xiii) (1976)) is based upon the
following pertinent findings:

-4-



5-187902

"2.,r PRQCWUUNT BY NEGOTIATISON OF TIM AbOV DEUCRIBED
3qUPNraTS AND/OR DATA IS NECESSARY BECAUME.EDETAILED
ENGINEERING DATA IS NOSZ AVAILAJLZ. SOME ADDITIONAL
DEISN AND ZNGINEERING EFFYOT BY THE CONTRHCTOR, INCLUD-
NC'.TSZ PREPARATION OF DEEICN DATA AND QUALITY ASSURANCE
POCZDIJPES, WILL BE NECESSARY., THE PWRFORUANCE SFECIFI-
CATION IS NOT SUFFICIUNTLY DETAILED TO PERMIT ADVERTISED
ZDSDDSGN, THE DESIGN DATA AVAILABLE ARE INCOGPLETE, NOT
SUFFICIENTLY DETAILED AND ARE LARGELY UNCOORDINATED.
Sperfrmarioe S ate~m'OS THE PRDIM DESIGNER AND MXNU-
FACTURER OF APN59SolId State Weather Radar
TO HICH THE EQUIPMENT/DATA W CTER LATED FOR PROCURE-
hNS! NEUIODERJIS APPLICABLE. SAID PIRN IS THE ONLY
SOIlCE KNOWN WHICH MAINTAINS THZ CURRSNT DESIGN IDIOt-

NATION, TECHNIQUES, DRAUINGS, AND On&TR FACTUAL DATA
NEC'SSARY TO PROVIDE TUE REQUIRED EQUFIPMT AND/OR

1=A.

"3. Us OF FORMAL ADVFlTISING FO PROCURDMENT OF THE
ABOVE DESCRIBED EQUIPMENT IS IMYRACrICABLE BECAUSE IT
IS IMPOSSIBLE TO DRAFT, FOR A SOLICITATION OF BIDS,
ADEQUATE SPECIFICATIONS OR ANY OTEER ADEQUATELY
DETAITED DESCRIPTION OF THE EQUIPMENT "

,Sperry contandu tbat the Air Force'. finding that onl7 Sperry
has the necessary procurement data is fiial snd not subject to
r-view by virtucof 10 U.S;C. § 2310 (1970). In this regard,
10 U.S.C. 5 2310(a) providea'for the finality of determinations
and decisions which are required to be made by the head of an
agency under chapter 137 of title 10, U.S.C. (which deals with
procurement, goaerally, by agencies subject to the chapter).
10 U.S.C. I 2310(b) addresses, among other things, determinations
and finding. (D&F's) to negotiate certain contracts.

Sperry'a contention in this regarde is bsed on the legislative
history of Public Law 87-653, September 10, 1962, which amended
10 U.S.C. I 2310. One veruion of the-bill ultimately enacted
(H.R. 5532, 87th Cong., 2d S5er.) would have oended 10 U.S.C.
1 2310(a) to provide that the determinations and decisions required
to be made by the agency head were to be final unless clearly
erroneous or not supported by substantial evidence, and would
have eliminated the provisionr for the finality of findings in
10 U.S.C. I 2310(b). This version of the bill was not adopted,
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and Sperry believes this shows that the congresdiooal intent war
that findings are not raviewable. See S. Rapt. No. 1384, August 17,
1962, 2 U.S. Code Cong. & Ad"i. News, 87th Cong., 2d Sees. p. 2478ff.

The present came involve, findinga in support of a decision to
negotiate a contract under 10 U.S.C. I 2304(a)(10). Our Office's
view is that while the findings are final, the language of 10 U.S.C.
1 2310(b) plainly indicates that our Office is not thereby precluded
from questioning whether the decision to negotiate, based on thonse
findings, is proper. See Winslow Associates, B-178740, May 8, 1975,
75-1 CPD 283; Cf. 51 Cop. Gen. 658 (1972).

Thus, our Office has, for ex aple, olijected to a decision to
procure by negotiation under 10 U'S.C. f2304(a)(10), in lieu of
fornal advertising, where reasonable grounds to support-the deter-
u-nation were lacking ciati Electronic Co wpration at al.,
55 Coup. Gsn. 1479, 1485-1491 (1976), 76-2 CPD 286) and to a proposed
contract negotiated under 10 U.S.C. 1 2304 -(a)(10) where the findings
reseonably supported the determination to negotiate sole-source,
but other facts revealed as a result of a protest indicated that
the sole-source restriction was not valid (Non-Linear Systea. In c
et *1., 55 Coup. Gen. 358 (1975), 75-2 CPD 219).

Therefore, while Sperry correctly maintains that the Air Force's
fi"niigs are final, this in itself is not dispositive of ADC'a
protest. Also,,we think it is unnecassary to consfier Sperry's
arguments by analogy that other statutes providing for the finality
of certain administrative deteruinsftois and decisions have baen
inarpreted by the courts as precluding review of such determinations
and decisions. Sperry has cited no authorities which so construe
the statutory language involved here-

Air Force Rights to Sperry Technical Data

The background to this issue Iwtigins with the APN59B radar,
described in the record as a tube-type device, dating back to the
1950's, with imown reliability problems. The Air Force reports
that in 1967 Sperry began, at its own expense, to study changes
in this zystem. In 1970, modified radars developed by Sperry
were flight tested, and Sperry then submitted an engineering change
proposal (ECP SPE-70Z1-102) to the Air Fcrce. The ECP contained
restrictive legends to the effect that the data therein were not
to be disclosed outside the Government.
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The Air Force approved the CP. In 1974, contract No. P09603-
75-C-3575 war awarded to Sperry (eutlmated total price: $1,830,000).
Itae 0001 of the contract provided for performance of the folJowing
work at a price of $1,021,727:

"Supplies and service. to provide engineering,
development and fabrication of eight each
AN/APN 59 modified configuration (hereinafter
designated AN/APN 59X) Weather Navigation Radar
Systes in accordance with Sperry ECP-SPE-701-102."

Wine other contract line iteas emsentially dealt with the testing
of AP359X systeas. Also, its_ 0003 called for data as specified in
en attached DD Form 1423, Contract Data Requirements Liat, i.e., a
Raliability/Maintainability Dconstration Plan; Reliability/Maintain-
ability Data Raporting and Feedback; an Equipment Teat Plan; and
Teut R-ports-General.

The General Provisions of the contract, sections L-1, L-3,
incorporated by reference a clause entitled "RIGHTS IN TECHNICAL
DATA AND COCPUTER SOFTWARE (1974 Nov)" (ASPR I 7-104.9(a) (1975)).
The clause provided in pertinent part:

"(b) Government Rights.

"(1) Unlimited Rights. The Governent uhall
have unlimited rights in:

"(i) teLhnical data and computer software
resulting directly from performance of
ezpverisental, developmental or research
work which was specified as an element
of performance in this or any other
Government contract or subcontract;

* * * * *a.

"(iv) technical data necessary to enable
manufacture of end-items, components
and modifi':ations, or to enable the
performance of processes, when the end-
items, components, modifications or
processes have been, or are being,
developed under this or any other Gov-
ern-ent contract or subcontract in which

-7-
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experiamntal, davelop sntal or research
work is, or was specified as a cleamnt
of costract performance, except technical
data pertaining to items, components, pro-
ceases, or computer software developed at
private expense (but see (2) (i) below);

"(2) Limited Rights. The Covernment shall havat
limited rights in:

"(N) technical data, listed or described in
an agreement incorporated into the
Schedule of this contract, which the
parties have agreed will be furnished
with limited rights; and

"(ii) technical data pertaining to it m,
c n pents or processes developed at
private expense, and computer software
documentation related to computer soft-
ware that is acquired with restricted
rights, other than much data as may be
included in the data roiturred to in
(b)(1)(i), (v), (vi), (vii), and (viii);

* * * * *

"(d) Removal of Unauthorized Markinss Notwithatanding
any provision of this contract concerning inspection and
acceptance, the Government may correct, cancel, or ignore
any marking not authorized by the terms of this contract
on any technical data or computer software furnished
hereunder, if:

"(i) the Contractor fails to respond within
sixty (60) days to a written inquiry by
the Covern ent concerning the propriety of
the markings, or

"(ii) the Contractor's response fails to sub-
stantiate, within sixty (60) days after
written notice, the propriety of limited
rights markings by clear and convincing
evidence, or of restricted rights markings
by identification of the restrictions set
forth in the contract.

In either case the Government shall give written notice
to the Contractor of the action taken."
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*iX maintains that because the 1974 contract clearly called
for "developmant" of the APN59X, under the contract's technical
data clause the Governnent obtained unlimited rights to all data
nscessary to enable manufacture of the ad item. ADC relies on
52 Camp. Gan. 312, 315 (1972), where our Office quoted the fol-
loving stateacnt as representing the Department of Defense position
in such matters:

"Whelre there is a six of printe. and government
funds, the developed item cannot be maid to have
betn developed at privce expense. The rights
will not be allocated on an investment percentage
bels. The goverument will get 100 percent un-
limited rights, except for individual components
which were developed completely at private expense
Thus, if a fir. has partially developed an item,
It mast decide whether it wants to sell all the
rights to the governent in return for government
funds for completion or whether it wvnts to complete
the item at its own expense and protect it. proprietary
data. On the other hand, if the government finances
merely en improvement to a privately developed itse,
the govermsent would Set unlimited rights in the
Improve ment or modification but only limited rights
in the bakic iten. Hinricks, Proprietary Data and
Trade Secrets under Department of Defense Contracts,
36 il. L,. R. 61, 76."

ADC thus contends it in Iinaterial that Sperry may have expended
it. own funds prior to 1974, because the development effort in the
1974 contract showv that the APN59X war not developed solely at private
xpense. In this regard, ADC maintains that most of the 1974 contract

price war for "development," and also that the Air Force's rights are
not limited to data specified for delivery under the contraee--since
the rights in data clause refer. to data necessary to manufacture
the end items where the end items have been developed under any Gov-

n ent contracc vhere development work was specified am an element
of contract performance. ADW concludes that since the sole-source
justification is based on the erroneous assumption that the Govern-
ment does not have right. to neceusary technical data, it is a nullity.

The Air Force's position can be suamarized as follows. Develop-
sent of the APN59X was coaplete prior to the 1974 contract. The
design concept was fully developed in the 1970 Eel', and item 0001
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of the 1974 contract called for performance in accordance with
th- E . The only "developuent" under the 1974 contract wva the
updating of parts, because many part. described in the ECQ had
become obsolete due to improvementa in the state-of-the-art from
1970 to 1974. The 1974 contract essentially called for sorvices.,
i.e., tonverting the "breadboard" ECP design into a manufactured
end item. Therefore, "developuent" other than updating the ECP wes
not specified as an element of performance in the 1974 contract.
Under the ratIw ale of 52 Co p. Gen. 312, tho Govern ent merely
financed an iaprovement to a privately developed item, and did aot
obtain unlimited rights in data concerning the APN59X.

In response to this, ADC cites several technical reference works
which define "breadboarding" or "breadboard model" as involving
assembly of an electronic item in rough, exparimental form. ADC
further points out that ASPR I 4-101(a) cites 5 categories of research
and development (1) research; (2) exploratory development;
(3) advanced development; (4) engineering development; and (5)
operational system development. The regulation states that explor-
atory development may vary from fairly fundamental applied research
to quite sophisticated brea-board hardware, and that advanced
development includes all effort directed towards projects which
have moved into the development of hardware for test. ADC believes
it is clear that Sperry's ECP involved exploratory development, and
that the 1974 contract involved "advanced development."

We note initially that 52 Coop. Gen. 312, supra, is one of a
number of cases where our Office has considered whether to recosmend
cancellation of a solicitation prior to the ward of a contract Jue
to the alleged wrongful disclosure in the solicitation of a pro-
tester's proprietary data or trade secrets. For a cancellation to
be recoamended, a protester must present clear and convincing evidence
that the procurement will violate its proprietary rights. See, gen-
erally, Chromalloy Division - Oklahoma of Chromalloy American Cor-
poration, B-187051, April 15, 1977, 56 Comp. Cen.

The present case represents the reverse situation. ADC does not
complain that iss proprietary rights are being violated; rather, it
contends that the Air Force should be asserting rights in another
party's data for the purpose of using the data in a competitive pro-
cureuent. The proposed'sole-source procurement is premised on the
finding that only Sperry possesses the necessary procurement data.
We believe the issue to be resolved is whether ADC, like protesters
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in other sole-source mitustions, hea clearly ahown that the agency's
sole-mource justification lacks a resam -ble basis. North Electric
SOPnv 3-182248, March 12, 1975, 75-1 CID 150. In cther words,
the ismue herm is not whether the Air Force actually has unlimited
righte in data produced by Sperry, but whether the Air Force'a position
that it doas not have much ribhtu is clearly shown to be without a K
reascnable brals.

We do not believe that ALt has satisfied this standard of review.
First, the 1974 contract c ummt, in our view, be accurately character-
lad as a devulopuent contract. As the Air Force points out, the sole
reference to development in the appearance of that word in contract
line ita* 0001,suura. In tiA5 light, ADC's citation of the ASPR
I 4-101 definitions is not diLrectly in point, because the regulation
clearly relates to research i'ud develcpuent contracts. The 1974 con-
trect does not contain any rdfereeces to research and development,
nor vms it negotiated under lohn authority o. 10 U.S.C. 1 2304(a)(11)-
i.e., for experimental, developmental, or research work, or for making
or furnJehing property for e*periment, teat, developvent, or research.

The Air Force does appear to concede chat the 1974 contract work -
wes not without its developmental aspects-i.e.., the updating of
parte. In this regard, the record doer not substantiate what portion
of the 1974 contract price could be allocable to updating of parts.
The Air Ferce o.serts that all of the monies expended were for "fabri-
cation" and "testing" of 8 APN59X units, and Sperry maintaina that
only a de minimus portion of the 1974 contract price war expended to
update parts.

It say be useful to contrast the present situation with that in L
52 Coup. Gen. 312, supi-, where our Office did not object to the
Air Force'a assertion of unlimited =ights in certain end formulas.
Ir reaching that conclusion, we noted the Air Force's technical assess-
mnt that massive Gvvernment-financed development efforts had re ilted
in wholly new and independent end formulas which were not merely
routine extensions of earlier fornulas, and regarded these expert
technical opinions an offering substantial support fcg the agency's
position.

In the present case, after examiring the 1970 ECP and the 1974
contract, we do not find a sufficient basis to object to the Air
Force's position that the Government merely financed improvements

-J
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to an item which had already been privately developed. Further,
the Air Force's resulting judgment-that without unlimited rights
in data relating to the basic item itself (the APN59X concept), the
data to which the Government has unlimited rights (the APN59X update
development data) is insufficient for the purpose of conducting a
competitive procurement-cannot, in our view, be ccnuidered clearly
without a reasonable basis.

Related to this point is a further practical difficulty. ADC
contends that the Air Force should exercise its rights to cancel
remtrictive markings on Sperry data pursuant to paragraph (d) of the
ASPR £ 7-104.9(a) clause, hupra. In this regard, the Air Force has
stated that it has in its possession the 1970 ECP and the test pro-
cedures and reports furnished under the 1974 contract, and does not
know exactly what other data is in Sperry's possession. There is
no indication in the record that the Air Force has physical possession
of the type of data appropriate for a competitive procurenent, such
as detailed engineering drawings of the APN59X modification techniques.

In this light, even if our Office concluded that the Air Force
should assert unlimited rights in all AN/APN59X data generated by
Sperry, it is by no means clear how the agoncy could physically obtain
the necessary data within a reasonable time frame. Sperry strenuously
aaintains that the AN/APN59X au completely developed prior to the
1974 contract and that the Air Force has no rights whatsoever in the
system or its components. Also, we note that the agency's right to
cancel restrictive markings under paragraph (d) of the ASFR 5 7-
104.9(a) clause applies, by its ternm, to data furnished under the
contract containing the clause. In the present came, therefore, it
appears that this right would apply only to the test data furnished
under the 1974 contract.

In view of the foreoing, we have no objection to the Air Force's
position on this issue.

Reverse Engineering

ADC next contends that it could commence deliveries within
15 months after award if provided with one of the APN59X models and
copies of Sperry's ECP and the 1974 contract teat data. ADC points
out that it has in the Vast produced APNS9B units within 9 months
after receiving poor quality drawings.
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The Air Force reports that since the records concerning the
previous APN59B procurement have been destroyed, it can neither
confirm nor deny ADC's allegations in this res'ect. In the present
came, the agency suggests that there is an unacceptablelirisk of
substantial delay if ADC's suggestion is followed. Specifically,
the Air Force believes that if adequate data was available to conduct
a competitive procurement, a contractor other than Sperry would need
about 21 months after award to begin production deliveries, and
that more time would be needed in a reverse engineering procurement.
The Air Force points out that Sperry, under ethe proposed sole-source
contract, is scheduled to begin deliveries within 13 months after
award. Further, the Air Force points out that under the Provisions
of ASPR I 1-304.2(b) (1976), reverse engineering is the least favored
approach when procuring privately developed items ASPR I 1-304 2(b)
provides:

"(b) When the Government desires to purchase
privately developed items but does not have necessary
data with unlimited rights for use in a specification
for competitive procurement, the contracting officer
shall use one of the following alternative procedures
with preference in the or4er of this listing (see also
1-313).

"(1) When practical, procurement shall be
competitive using performance or other specifications,
Including purchase descriptions, which do not contain
data developed at private expense to which the Govern-
ment does not have unlimited rights. Procurement on
this basis will normally not provide items of identical
design. However, it frequently Is not necessary that
ites of identical design be purchased. There are two
methods of competitive procurement which may provide
item of the same or of similar design and suitable
performance. One of theme is purchase by two-step
formal advertising. The other is by the use of 'brand

rne or equal' purchase descriptions. To encourage
participation by technically oriented firms that are
desirous of offering their privately developed products
in competition with similar articles, procuring actitivies
should consider incorporating a raquirement in the IF6
or RIP for a bid saple to be used for evaluation purposes
only (see 1-1206.2 through 1-1206.4 and 2-202.4).

-13 -
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"(2) When items of design or ccmposition
similar or identical to a privately developed item are
requirid and it is determined that competitive procure-
meat is not practicable, procurement should be on a
noncompetitive basis from the firm which developed or
designed the item or process or its licensees, provided
productive capacity and quality are adequate and price
1a fair and reasonable.

"(3) When additional sources ore required
for items of design or composition simnlar or Identical
to a privately developed item in order to meettotal
current or mobilization requirements, and the procedures
in (1) above cannot practicably be used to create addi-
tional sources the developer should be encouraged
to license others to manufacture such items. Procuring
activities should also consider the specific acquisition
by. the Government of the necessary rights in data.
When complex technical equipment is involved and the
establiabhent of satisfactory additional sources will
require, in addition to data, technical assistance
from the primary source, consideration should be given
to the use of the leader company procurement technique
(see Section IV, Part 7).

"(4) As a last alternative, a design specifi-
cation may be developed by the Government through
inspection and analysis of the product (i.e., reverse
engineering) and used for competitive procurement.
Reverse engineering shall not be used unless significant
cost savings ±an be reasonably demonstrated and the
action is authorized by the Head of the Procuring Activity.
In the case of the Air Force this authority may be dele-
gated to the Cosmanders of the Air Force Systems Command
Divisions and Centers and the Air Force Logistics Com-
nand Air Materiel Areas."

The Air Force states that the first of these alternatives is
precluded because the Government dues not have specifications which
lend themselves to competition, and that, therefore, under the regu-
lation, a sole-source award is next in order of preference. Further,
the agency states that since it has not been determined that any
significant cost savings would be realized by reverse engineering
procurement, that method is inappropriate in any event.

K~~~~~~~~~~~~ -d L4
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ADC has repeatedly asserted that the Air Force's time estimates
are conclusory and unsupported by factual substantiation. However,
we are not persuaded that the Air Force's position is clearly
shown to be without a reasonable basis. Initially, ADC's proposed
method of procurement is premised in part on its being furnished
with a copy of the 1970 Sperry ECP. As already discussed, we do not
object to the Air Force's position that the Governent does not
have urliited rights in the APN59X design concept cnverbd in the
zCp.

Further, we believe thie Air Force i. in the-best pouition to
assess the potential for delay involved in a reverse engineering
aproach. In this regard, ADC's account of its experiencei .±produc-
t'g the AYN59J, even if assussd to b- accurate, is not ccmpelling
*e'idenc-. This experience spparently;occwrrad duringheha 1960's.
H iig sexained the Sperry ECP, it appears to us that the changes
involved in aodifying the APN59B to the APN59X are subsEiintial. For
instance, there appear to be large scale chiages from vacuua tubes
and related circuit-y to solid state components and technology.
Therefore, we see no reason to believe that ADC's judgment of
production times, based on its experience with the APN59B, is better
than the Air Force's in this situation. The difference of opinion
between ADC end the Air Force does not show tha agency's position
lacks a reasonable basis.

Propriety of Sole-Source Award for Total Quantity

ADC further contends that a sole-source procurement is not
justified for the large quantity of systems called for In the RFP
(which involves deliveries over a 4-year period of systems for the
Air Force's C-130 and KC-135 aircraft, with an option for the C-141
aircraft). The protester contends that as a matter of sound procure-
ment policy, the sole-source award should be limited to an initial
purchase of a small number of units together with reprocurement
data, so that the remaining quantities can be procured competitively.

The Air Force's February 24, 1977, supplementary report to
our Office responds as follows:

"The IF1 does cover the complete Air Force
requirement plus reprocurenmnt data. The reprocure-
mint data will be used in future procurements of
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spare parts. The Applied Deviaes proposal to buy
a small quantity and reprocurement data for coa
petition of the remainder is not feasible due to
the time required. As stated previously, we are
incurring an estimated additional $8.8 million
Anually in logistics costs because of the low
reliability being experienced on the APN5S'B System.
The following represents our considered opinion of
a realistic time frame to accomplish the procurement
as proposed by Applied Devices.

Award contract to Sperry 7 montho
Obtain Delivery of Reprocurement Data 15 mntihs
Award Conpetitive Contract 5 months
Qualify New Contractor 12 months
Begin Production Deliveries 9 months

48 months

Production deliveries on the proposed award to Sperry
are scheduled to begin 13 months AO. ,. To follow the
course of action proposed by Applied Devices would cause
a delay of 35 months. This delay would ultimately cost
the Air Forre approximately $25 million In 1976 constant
dollars (basis for logistics costs computation). Antic-
ipated Inflation would further escalate that figure.
While we recognize that competition is preferred, sound
procurement policy requires that all aspects of a pro-
curemeut be examined to determine the approach which
is moat cost-effective for the Goverment. The addi-
tional coat would far outweigh any benefits which might
be obtained as a result of competition."

The Air Force further notes that reprocurenent data was Uaut pre-
viously purchased because evaluation of the test results undnr the
1974 contract van necessary before deciding whether to purchase the
modified system in production quantities. Also, the agency utatea
that its $8.8 million estimate was made by a computer program for
life cycle cost, taking into consideration such factors as flying
hour programs, sean-time-between demand, cost to repair, and cost
to buy; the program wan structured using actual cost experience with
the APN593 and reliability projections for the APN59X. The agency
believes ADC's suggestion for breaking up the total requiremants into
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several procurements reflecets a lack of understanding of'the magnitude
of the APN59X maodification program, since it would involve a major
restructuring of requirements, additional time to negotiate and award
contracts, review and approve teat procedures and reports, and the
like.

,ADC'aseerta that the Air Force's aumessment is unrealistic. The
protester believes thateSperry could deliver a data package within
6mrnothJ, and thit the total delay in'intrioucing competition for a
portionu'of the requirementa would be hubsitnfially lesa than the
35 monthc estimated by the agency. ADC alia contends that the addi-
iional logistics costs, if any, must be canaidered;in light of the
fact that deliveriea are apread over a 4-yrir period, and that Sperry
would be delivering quantitiea under an Initial a*le-source award.
In other wards, the additionkljogistics coat impact would only involve
the gap, if any, between Sperry's initial deliveries and the beginning
of deliveries under competitively awarded contracts. Thus, the pro-
tester asserts that the Air Force's $25 million estimate is not supported
by the facts.

As theXAir Force and Sperry point'out, our Office has acedrded
considerable weight to estimates by contracting agencies of technical
risks and the potential for resulting delivery delays inherent In
introducing competition iAto sole-so'urce situations. Such risks
have been noted, for example, in circusetances where a competitor
would have ne'eded to independently design complex electronic com-
poeants (Huughiea Aiiiraft Company, 53 Coup. Gen. 670 (1974), 74-1 CPD
137; California Microwave. Inc., 54 Coup. Gen. 231 (1974), 74-2 CPD
181) or where development and production of an item Vera proceeding
concurrently (Control Data Corporation, 55 Camp. Cen. 1019 (1976),
76-1 CPD 276).

Technical and delivery risks become particularly compelling
where the sole-source procurement is being conducted to satisfy
urgent needs. For exgaple, in Bio Marine.Induatries et al., B-180211,
August 5, 1974,'74-2 CPD 78, the urgency related to the Navy's need
for life support breathing devices to outfit submarine rescue ships
which had alreadyi joined the fleet. In Stewvrc-QWaraer Corporation.
supra, there wasna military exigency related to stringent delivery
schedules for alimeters which were to be Govemnent-furnished
property to aircraft *arufacturers producing aircraft for foreign
military sales. Urgency my also occur due to a prior contractor's
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unsatisfactory performance or default, as inDeroYItiddities6Thc.,
3-179730, April 13, 1974, 74-1 CPD 166, and Unique Packaging Sales
Corporation, B-187122, March 23, 1977, 77-1 CPD 203. Applied to the
present case, we believe the kinds of technical and delivery risks
noted in these and similar decisions would reasonably support the
award of a sole-source contract to Sperry insofar as current and
urgent Air Force requirements are concerned.

Homweer, there are problems in applying ch reasoing to the
Air Force's actual proposed award.. The cont pl-ated contract covers
the Air Force's entire requiraments, with deliveries extended over
a 4W-year period. In light of these facts alone, it is difficult to
se how all of the requirements rpuld be conaidered eithericurint
or urg nt. Further, while Air Force statements in the record refer
to the desirability of replacing the old radars with new modified
units, there is no claim as we understand it of a bina fide military
exigency here. Indeed, the Air Force's reports do not streas the
urgency of the procurement except in the sensa that it has taken a
number of years to arrive at a decision to procure modified systems,
the program for doing so will be long;and complicated tnai. it
is beat to proceed without delay. While we have no qut .el wit!
this reasoning, and believe that we have some appreciaca 'a of tb
magnitude of the program, we have difficulty seeing how t. 's idit uately
responds to the protester's contention that it may be pOssRL co
introduce competition by dividing the procurement into several parts.

Further, we have several reservations concerning specific justi-
fications offered by the Air Force. Based upon the record, it is
unclear to us why it would require 7 months to award a contract to
Sperry and 15 additional months for Sperry to furnish a competitive
data package. With regard to the $8.8 million annual logistics cost,
we have no reason to believe the estimate is not based upon careful
consideration of the relevant factors involved. However, what ±a
most advantageous to the Guvernment from a procurement cost standpoint
must be judged not only in terms of estimated increased logistics
costs, but in terms of the sole-source contract price versus
the benefits which might result from competitive procurements for
portions of the overall requirements. Such benefits are an unknown
factor and can only be tested in actual competition. Maximum practicable
competition is the Government's established policy both in procurement
generally (ASPR I 1-300.1 (1976)) and in procurements of privately
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developed item (nR I 1-304.1(i) (1976)). While the Air Force points
out the Potential for millions of dollars of additional costs if the
procurement is delayed, we must note that the proposed award price
represents the investment by the Goverment of a very substantial
dollar mount, the reasonableness of which has not been subjected to
the test of competition.

To siR up, the problem-with the agencyls position-is that the
accuaulation of ,its total rejuirenents lito a single procurement
results in a continuing *ole-uourse situation. Procurement on this
bamisis obviously not a favored arrangement. In a number of cases
our Office hau found that a sole-source award to accommodate current
and urgent needs was unobjactionable, ,but at the same tine recomaeiided
that steps be taken to introduce coapetition into future procurements.
See 52 Coup. Gen. 801 (1972); B3174482(2), March 24, 1972. In B-173063,
Septmber 22, 1971, we did not object to a sole ?urce award premised
on a lack of adequate data, but recommended that the Air Force consider
initiating efforts to broaden competition in the future. See, also,
3-178179, July 27, 1973, where we found that an agency had shown
mufficient reasons for not dividing an initial purchase of aircraft
sonobuoy receivers into two parts, but recommended that future procure-
ments of the same ites be undertaken competitively.

We believe that similar reasoning must be applied here. To attempt
to justify the proposed award on the basis that a known sole-source
price is most advantageous to the Goverment because of risks associated
with competitive procurement of a portion of the requirements--thore
risks involving estiated increased logistics costs and speculation
that introducing competition will not produce more advantageous prices
to the Government, long-term--is, in our view, of doubtful propriety.
We do not believe that any of the numerous decisions of our Office
cited by the Air Force and Sperry adequately support this proposition
as applied to factual circumstances like those prevailing in the present
case.

In ,iew of the foregoing, we recommend that before proceeding
with the proposed award, the Air Force-reconsider the practicability
of severing its current and urgent requirements from its total require-
menta, and limiting the scope of the sole-source award to satisfying
current and urgent requirements and the purchase of reprocurement data.

a2
By letter of today, we are advising the Secretary of the Air Force

of our recomendation.
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Alleged Conflict of Interest

ADC contends that the spirit of the rules for avoidance of
organizational conflicts of intdiest (ASPR Appendix C (1976)) would
be violated by a sole-source award to Sperry. Specifically, ADC
believes that the Air Forca accorded Sperry an unfair competitive
advantage by failing to advise other potential suppliers that the
Air Force was interested in modifying the APN59B system, and by fund-
ing Sperry's development of the APN59X without prohibiting Sperry
from participating in follow-on production procurements.

The ASPR App ndix C provisions are not self-executing. .They
can be applied against a contractor only if a provision relating to
possible conflict of interest restrictions had been included inma
prior contract. Could. Inc.. Advanced Technologv Group, B-181448,
October 15, 1974, 74-2 CPD 205. The 1974 Sperry contract did not
contain such a provision. Therefore, it is not apparent what basis
the Air Force would have for excluding Sperry from consideration
for a production contract.

As for the Air Force's failure to advise ADC or other potential
suppliers of a possible modification program for the APN59B, we note
initially that preprocurement discussions with potential suppliers
are an appropriate function and may even be necessary for the agency
to determine what its minimum needs are. Maremont Coruworation,
55 Comp. Gen. 1362, 1373 (1976), 76-2 CPD 181. Once minimum needs
are determined and procurement plans are being made which will lead
to an expected sole-source award, an agency should be receptive to
inquiries from other potential sources of supply as to the performance
standards which only the sole source is believed capable of meeting.
Bib Marine Industries. supra. In certain cases, e.g., Consolidated
Elevator Company, B-187624, March 24, 1977, 77-1 CPD 210, we have
criticized an aI;ency's failure to make its needs publicly known where
additional potential suppliers were apparently available.

I In the present case, it is worth noting that the genesis of the
modification program was Sperry's work in the 1960's. It was not
until later that the Air Force became involved. Sometime in 1976,
after evaluation of the test results under the 1974 contract, the
Air Force's plans became firm and a decision wvs made to procure the
modified system, the AP169X. The Air Force states that it had con-
sidered other approaches to satisfying its needs prior to reaching
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that decision. There is no indication that ADC bad either undertaken
any-independent study of posisible modifications to the APN59B prior
to 1976, or had expressed any interest in the Air Force's plans until
after the issuance of the RIP, in November 1976. As the Air Force
points out, ADC was free to undertake a study of modifications to the
APN59B system at its own expense, as Sperry did. Also, there is no
indication in the record of contacts by other likely potential. sources
of supply expressing interest to the Air Force in modifying the
APN59D. In these circumstances, we are unable to see grounds for
finding the unfair treatment which ADC alleges.

Alleged Predetermination of ADC'a Capacitv and Credit

lUe see no merit in WtDc's argument that the Air Force is improperly
predetermining itS capacity and credit t- is apparent that the Air
Force's sole-source justificat:'ju is grounded on fwhat the agency believes
are difficulties in formulating a dea. package atequate for competitive
procurement as wall as time and delivery constraints-not on a judgment
that ADC is the only possible competitor, that ADC lacks the capacity
and credit to perform, and' that but for ADC's lack of capacity and
credit, a competitive procurement would be possible. In contrast to
the present case, for examples of several factually distinguishable
cases where improper predeterminations of responsibility have been
found, see 45 Coup. Gen. 642 (1966), and Plattsburgh Laundry and Dry
Cleaning Corporation at al., 54 Coop. Gen. 29 (1974), 74-2 CPD 27.

Procedural Issues

ADC raises two procedural issues. First, ADC contends that Sperry's
"coments' letter to our Office dated March 14, 1977, should be rejected
because it was not submitted within 10 working days after Sperry received
the Air Force's February 24, 1977, supplementary report. Second, ADC
maintains that it should be furnished with a copy of an Air Force Staff
Judge Advocate memorandum which accompanied the Air Force's April 6,
1977, uupplementary report but which has not been released to the pro-
tester. ADC argues, citing various authorities, that by submitting the
memorandum to GAO the Air Force waived any attorney-client privilege,
and that fundamental procedural fairness requires that ADC be allowed
to renpond to the memorandum.

An to the first issue, we note that our bid Protest Procedures
provide that untimely submission of coments on an agency report "may
result" in resolution of the protest without consideration of the

-21-

J L



B-187902

comSents. 4 C.F.R. 5 20.3(e) (1976). On the second issue, we have
held that where, as here, a portion of an agency's report to out Office
is regarded by the agency as exempt from disclosure under the Freedom
of Information Act, our Office will not disclose that portion of the
report outside the Government; rather, the protester's recourse is
to attempt to obtain the materials under the procedures provided by
the Act. See Corbetta Construction Company of Illinois, Inc., 55 Comp.
Gen. 972, 990 (1976), 76-1 CPD 240.

However, we do not in any event find it necessary to resolve
these issues. In our view, the contents of these submissions are not
decisive to the outcome of the protest. The need for a prompt resolu-
tion of this before award protest overrides the necessity for a
definitive resolution of these procedural issues. See, in this regard,
C3. Inc.. et al., 3-185592, August 5, 1976, 76-2 CPD 128.

Conclusion

The protest is denied as to all issues except the one involving
the propriety of making a sole-source award for tbe total quantity of
the Air Force's requirements. To the extent indicated in our discussion
of that issue, supra, the protest is sustained.

Deputy Comptroller General
of the United States
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