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The protester objeccad to the proposed avard of a
contract on a sole-source basis., Justification for sole-source
procurement premised on the lack of data afiequate fo
competitive procurement was not clearly shovn to lack a
veasonable basis, Justification for the proposed sole-source
avard for the total gquantity of the modified radar requirements
vas of doubtful propriety., The Air Porce should reconsider the
practicality of severing the current and urgent requirements
from the total requirements, and of limiting the scope of the
sole source award to the current and urgent requirements and the
purchase of reprocuresent Jdata. (Author/SC)
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DIGEST:

In regard to Air Force datermination and findings to negotiate
sole-source contract pursuant to authority of 10 U.S.C.

§ 2304(a){10) (1970), language of 10 U.S.C. § 2310 plainly
indicates that findings are final but that propriety of
dacision L, negotiate, based on those findings, is subject to
raviaw,

¥o sufficient basil is ssen to object to Air Force's positiorn
that since Covernmeni meraly financed 1lpravan¢nt- tc item
vhich had been privately developed, Govcrnnent lacks unlimired
right~ in data relating to basic item itself, Also, aven if
CAO concluded Air Porce should assert unlimited rights, it
appears Joubtful Jata could be obtained within reasonable

time frame. Therefore, justificarion for cole-smource procure-
sant premised on lack of dats odequate for competitive procure-~
ment is not clearly shown to lesek reasomable basis,

Protaster's suggestion that Air Force ghould purchase modified
radar systems on reverse enginearing basis instead of making
sole-source avard is not persuasive, since suggested procedure
depends in part on protester being furnished with data which
is unavailable, and record does not show lack of reasonable
basis for Air Force' - judgment concerning unacceptable risk
of substarcial delivery delays inheraant in rsverse engineering
approach.

Justification for proposed sole-source award for total quauntity
of Air Force's modified radar requivements—with deliveries
extending over 4~year period—is of dnubtful proptie:y. - Accumu-
1ntion of total requirementa into single procurennnt rapresents
continuing sole-source situation, and agency's justification—-
primarily based on expec:ed delays and increases in losistica
costs if procurement is divided into sole-source and competitive
le;-enta-appenra~quastionable in several respects. GAD recom-
mends that Air Force reconsider prazticabilicy of severing
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current and urgent requiremcnts from total ruquirements, and
limiting scope c. sole-source awvard to current, urgent require-
sents xad purchasc of reprocurement -ata.

Since 1974 c.atract for engineering, development, fabrication
and testing of modified radar systems did not include provisions
concerning conflict of interas. restrictions applicabla to
follow-on contracts, no reason is ssen why contractor would

bea excluded from considaration for propoued sward of production
contract. Considexing all circumstances of case, alleged unfair
treatment by Adr Foree in failing to advise protester that
modification program was being contemplated is not established
on record.

Alr Force's justification for sole-source procurement, based
primarily on difficulties in formulating adequate data package,
does not constitute improper predetermination of protester'sa
capacity and eredit to perform contract work.

Need for prompt resolution of before-award protest overrides
need to definitively resolve procedural issues as to whatner
interested party's letter commenting oun agoncy report was
untinely, and whetlier protester is entitled to copy of docraent
in agency's report which was not released to protester by

agency.




3-187902

Table of Contents

Introduction . . . . . . . . L)

Datermination and Findings . . . . . .

Alr Yorce Rights to Sperry Tachnical Data . . .

[
6
Revarss Engiveering . . . . . ' . 12
Propriety of Sole-Source Award for Total Quancity . . 15

Alleged Conflict of Interest v . . . v 20

Alleged Predetsrmination of Prdg:estar'. Cepacity and Credit 21

Procedural Issues . . . . . . . 21

MCIu’ion - [ ) v L ] [ ] [ ] [ ) . 22
- - 3 -




B-187902

Iantroduction

Applied Devices Corporation (ADC) has protested against the
proposed award of a contract on a sole-source dasis to Sperry Marina
Systems Diviaion, Sperry Rand Corporation (Sperry), under request
for propoaala (RFP) No. F09603-77-R-3300, issued by the Dapartment
of the Air Forcn. The contemplated contract is for preduction of
hardware, ground equipment, data and spare parts for modification
of the APN539B radar to tha APN59X cconfiguration for use on various
aircraft,

Tha Air Force believes the procuresent is unobjectionable
because it represents a situation where cnly one firm is capable
of producing an fAcceptable item, and adequate dara is not available
to the agency which would enable it to conduct a rnupe:itive procure—
ment within the nnc.nunry time frama, such as in Stewart-Warner
Corporation, B-182536, February 26, 1975, 75-1 CPD 115, and Electro
Impulse, Inc., B-180577, May 7, 1974, 74~1 CPD 232.

ADC contends that under a 1974 contract with Sperry, the Air
Porce obtained unlimite¢ rights to sufficient technical data to
enable it to conduct a conpacitive procurcnont, that regardlenu
of whether the Air Force obtained such rights, a ~a-p¢tttiva procure-
ment is possible becauss ADC could revarse cngineet existing APN59X
units; that the Air Force should procure only a. small quantity of
the required supylies and services on a, aole—sourcn basis, obtain
reprocurement data, and purchaac the remainder of ita requirements
competitively; that the sole-source procurament violates the spirit
of the conflict of interest provisionas in Armed Services Procurement
Regulation (ASPR) Appendix G (1976); and that the refusal to allow
ADC to competa is an improper predetermination by the Air Force of
ADC's capacity and credit as a small business concern, a determina-
tion which 18 reservad by law to the Swmall Business Administration.

Determination and Findings

The Air Force's determination to negotiste this comtract
(pursuanrt to the authority of 10 U.S.C. ¥ 2304(a)(10) (1970),
implemented by ASPR § 3-210.2(xi1ii) (1976)) 1is based upon the
following pertinent findings:

- ———— —
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"2.". PROCUREMENT BY MEGOTIATION OF THE ABOVE DE3CRIBED
EQUIPMENTS AND/OR DATA IS NECESSARY BECAUSE; DETAILED
ENCINEERING DATA IS NOT AVATLABLE, SOME ADDITIONAL
DESIGN AMD ENGINEERING EFFORT BY THE CONTRACTOR, INCLUD-
INC.THE PREPARATION OF DESIGN DATA AND QUALITY ASSURANCE
PROCEDUPES, WILL BE NECESSARY. . THE PERFORMANCE  SPECIFI-
CATION IS rm SUFFICIENTLY DETAILED TO PERMIT ADYERTISED
BIDDING., THE DESIGN DATA AVAILABLE ARE INCOMPLETE, NOT
SUFFICIENTLY DETAILED AND ARE LARGELY UNCOORDINATED.
Sparry Marine: SyatésisjIS THE PRIME DESIGNER AND MANU-
TACTURER OF THE AN APNS9iS0l1d Stare Weather Radar
TO WHICH THE EQUIPMENT/DATA CONTEMPLATED FOR PROCURE-
MEWT HEREUNDER IS APPLICABLE. SAID FIRM IS THE ONLY
SOURCE KNOWN WHICH MAINTAINS TRZ CURRENT DESIGN INFOR-
MATION, TECHNIQUES, DRAWINGS, AND OTHER FACTUAL DATA
MECRSSARY TO PROVIDE THE REQUIRED EQUIPMENT AND/OR
RATA.

"3. USE OF FORMAL ADVTRTISING FOR PROCUREMENT OF THE
ABOVE DESCRIBED EQUIPMENT IS IMPRACTICABLE BECAUSE IT
18 IMPOSSIBLE TO DRAFT, FOR A SOLICITATION OF BIDS,
ADEQUATE SPECIFICATIONS OR ANY OTHER ADEQUATELY
DETAITED DESCRIPTION OF THE EQUIPMENT."

Sperry contends that the Air Force' a finding that oniy Sperry
has the necessary procurement data ia final and not subject to
review by virtue'of 10 U.S.C. § 2310 (1970). In this regard,

10 U.S.C. § 2310(a) provides for the finality of determinations
and dacisione which are required to be made by the head of an
agency under chapter 137 of title 10, U.S.C. (which deals with
procursment, generally, by agencies subject to the chapter).

10 U.8.C. § 2310(b) addresses, among other thinge, determinations
and findings (D&F's) to negotiate certain contracta.

Sperry's contention in this regarc is based on the legialativa
history of Public Law 87-653, September 10, 1962, which amended
10 U.58.C. § 2310.. One version of the bill ultimately enacred
(H.R.. 5532, 87th Cong., 2d Sews.) would have amended 10 U.S.C.
§ 2310(a) to provide that the determinations and decisions required
to bea made by the agency head were to be final unless clearly
erroneocus or not supported by subatantial evidence, and would
have eliminated the provisions for the finality of findings in
16 U.s.C, § 2310{(b). This varsion of the bill was not adopted,

-5 -
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and Sperry believes this shows that the congressional intent was
that findings are not reviewable, Sea S, Rept. No. 1884, August 17,
1962, 2 U,S. Code Cong. & Admin, News, B7th Cong., 2d Sess. p. 2478ff.

The present casa involves findings in support of a decisiom to
negotiate & contract under 10 U.S.C. § 2304(a)(10). Our Office's
view is that while thp fiandings are final, the language of 10 U.S.C.
§ 2310(b) plainly indicates that our Office is not thereby precluded
from questioning whether the decisiou to negotiate, based on those
findinga, is proper. Sea Winslow Associates, B-178740, May 8, 1975,
75-1 CPD 283; Cf. 51 Comp. Gen. 658 (1972).

“hus, our Office has, for n-ple, objected to a decision to
procure by negotiation under 10 UiS.C. § 2304(.)(10), in lieu of
formal advertising, uhete rensonablc grounda to support "tha deter-
mination were lacking (Cincinnati Electronice Corporation et al.,

55 Comp. Gen. 1479, 1485-1491 (1976), 76-2 CPD 286) and to a proposed
contract negotiated under 10 U.S.C. § 2304 -(a) (10) where the findings
reasonably supported the determination to negotiate sole-source,

but other facts revealed as a result of a protest indicated that
rhe sole-sourne restriction was not valid (Non-Linear Systems, Inc.,

.Tharefora, wvhile Sperxry corractly maintains that the Air Force's
findinst ars final, this in itself is not disponitive of ADC's
protest. Also,.we think it is unnecessary to consider Sperry's
arguments by analogy that other statutes providing for the finality
of cartain administrative determinstions and decisiona have been
intarpreted by the courts as precluding review of such determinations
and decisions. Sperry has cited no authorities which so construa
the statutory language invclved herc.

Adr Force Rights to Sperry Techaical Data

The background to this issue Q gins with the APN3Y9B radsr,
dascribed in the record as a tube-Lypa device, dating back te the
1950's, with inown reliability problems. The Air Force reports
that in 1967 Sperry began, at its own expense, to study changes
in thia gystem, In 1970, modified radars developed by Sperry
were flight tested, and Sperry then submitted an engineering change
proposal (ECP SPE—?O‘—IOZ) to the Afir Fcrce. The ECP contained
restrictive legends to the effect that the data rherein ware not
to be disclosed outside the Government.

-6 -
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The Air Force approved the ECP. In 1974, contract No. F09603-
715-C~3575 was awarded to Sparry (astimated total price: $1,830,000).
Item 0001 of the contract provided for performance of thes following
work at a price of $1,021,727:

"Supplies and sarvices to provide engineering,
development and fabrication of eight each

AN/APN 59 modified configuration (hereinafter
designated AN/APN 59X) Weather Navigation Radar
Systems in accordance with Sperry ECP-5PE-701-102."

Nins other coutract line items esmentially dewlt with the testing
of APN59X systems. Also, item 0003 called for data as specified in
an attached DD Form 1423, Contract Data Requirements Liet, i.e., a
Relisbility/Maintainability Demonstration Plan; Reliability/Maintain-
ability Data Reporting and Feedback; an Equipmens Teat Plan; aad
Test Raports-General.

The General Provisions of the contract, sections L-1, L=-3,
incorporated by refereance a clause entitled "RIGHTS IN TECHNICAL
DATA AND COMPUTER SOFTWARE (1974 Nov)" (ASPR § 7-104.9(a) (1975)).
The clause provided in pertinent part:

"(b) Goverument Rights.

"(1) Unlimited Rights. The Covarnmear shall
have unlimited rights in:

"(1) teihnical data and computer software
reasulting directly from performance of
experimental, developmental or research
work which was specified as an element
of performance in this or any othar
Govermment contract or subcontract;

] w * * |

"(iv) technical data necessary to enable
manufacture of end-items, components
and wodifications, or to enable the
pexformance of processes, when the end-
itema, components, modifications or
processes have been, or are being,
developed under this or any other Gov-~
ernment contract or subcontract in which
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experimental, devalopmental or research
work is, or was specified as sn elemant
of contract parformanca, except technical
data pertaining to itema, components, pro-
cesses, or computer software developad at
private expense (but see (2)(ii) below);

"(2) lLimited Righta. The Govermmeant shall have

limited rights in:

(1) technical data, listed or described in

" (11)

en agreement incorporated into the
Schedule of this contract, which the
parties have agreed will be furnished
vith limited rights; and

technical data pertaining to items,
componants or processes Jeveloped at
private expeanse, and computer softuvare
documentation rslated to computer scft-
ware that is acquired with restricted
rights, other than such data aa may be
included in the data rarirred to in

®) (1) (L), (v), (vi), (vil), and (viii);

* L * ] *

"(d) Removal of Unauthorized Markings. Notwithstanding

any provision of this contract concerning ingpection and

acceptance, the Government may correct, cancel, or ignore
any marking not authorized by the terms of this contract

on any technical data or computer software furnished

hereunder, if:

" (1)

" (ii)

the Contractor fails to respond within
sixty (60) days to a writtem inquiry by
the Government concerning the propriety of
the markings, or

the Contracior's rcup;nue fails to sub-
stantiare, within sixty (60) days after
written notice, the propriety of limited
rights markings by clear and convincing
evidance, or of reatricted rights markinga
by identification of the restrictions set
forth in the contract.

In either case the Government shall give written notice
to the Contractor of the action taken."

N -8 -
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47C maintaine that because the 1974 contract claarly called
for “development" of the APN59X, under the contract's technical
data cliuse the Govermment ocbtained unlimited rights to all data
nscessary to enable manufacture of the end item. ADC relies on
52 Comp. Gen. 312, 315 (1972), wvhere our Office quoted the fol-
lowing statement as represenring the Department of Defense position
in such matters:

"iWhere there is a mix of privete and government
funds, the developed item cammot be said to have
besn developed at privace expense. The rights

will not ba allocated on an investment pcrcentage
basis. The government will get 100 percemt un—
limited rights, axcept for individual components
which wers developed completely at private expsnse.
Thus, 1f a firm has partially developed an item,

it mist decide whethar it wants to sell all the
rt;hta to the govermment in returm for government
funds for completion or vhether it wants to complete
the item at jits own expense and protect its proprietary
data. On the other hand, if the government finances
serely an improvement to a privately developed item,
the govermment would ger unlimited rightes in thas
improvement or modification but only limited rights
in the basic item. Hinricks, Propristary Data and

Trade Secrets under Department of Defense¢ Contracts,
36 Mil, I.. R, 61, 76.'"

ADC thus coantends it is immaterial that Sperry may have expended
its ovm funds prlor to 1974, because the development effort in the
1974 contract shows that the APN59X was pot developed solely at private
expense, In this regard, ADC maintains that most of the 1974 comtract
price was for "development," and also that the Air Force's rights are
not limited to data specified for delivery under the contraiét--since
the rights in data clause refers to data necessary to manufacture
the end items where the end items have been developad under any Gov-
ernment contrzct vhere development work was specified as an element
of contract performance. ADC concludes that since the sole-source
justification is based on the erroneous assumption that the Govera-
ment doegd not have rights fo necessary techuical data, it is a nullity.

The Air Force's position can be summarized as follows. Develop-~
ment of the APN59X was coaplete prior to the 1974 contract. The
design concept was fully developed in the 1970 ECP, and item 0001
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of the 1974 contract called for performance in accordancea with

the ECP. The only "development” under the 1974 contract was the
updating of parts, becauss many paxts described in the ECP had
become obsolete due to improvements in the state-of-the-art from
1970 to 1974, The 1974 contract essentially cslled for services,
i.e., converting the "braadboard" ECP design into a manufactured
end item. Therefore, ''develcpment' other than updating the ECP wes
not specified as an element of parformance in the 1974 contract.
Under the rativuale of 52 Comp. Gen. 312, the Government meraly
financed an improvement to a privately developed item, and did unt
obtain unlimited rights in data concarning the APN59X.

Iz Teasponse to this, ADC cites sevaragl technical raference works
vhich define 'breadboarding” or '"breadboard model" as involving
assembly of an electronic item in rough, experimental form. ADC
further points out that ASPR § 4-101(a) cites 5 catagories of research
and development: (1) research; (2) exploratory development;

(3) advanced development; (4) engineering development; and (5)
operational system development., Thae regulation states that explor-
atory development mey vary from fairly fundamental applied rosearch
to quite sophisticated breai-board hardware, and that advanced
davelopment includes all effort directed towaria projects which
have moved into the development of hardware for test. ADC beliaves
it 18 clear that Sperry's ECP involved exploratory development, and
that the 1974 coantract lnvolved "advanced development."

We note initially that 52 Coep. Gen. 312, supra, is one of a
number of cages where our Office has considerad whether to recommend
cancellation of a solicitation prior to the award of a contract due
to the alleged wrongful disclosure in the solicitation of a pro-
tester's proprietary data or trade secrets. For a cancellation to
be recommended, a protester must present clear and convincing avidence
that the procurement will violare its proprietary rights. See, gen-
erally, Chromalloy Division - Oklahoma of Chromalloy American Cor-
poration, B-187051, April 15, 1977, 56 Comp. Gen. .

The present case represents the reverse situation. ADC does not
complain that irs proprietary rights are being violated; rather, it
contends that the Air Force should be asamerting rights in another
party's data for the purpose of using the data in a competitive pro-
curement. The proposed ‘sole-gsource procurement is premised on the
finding that only Sperry possesses the necessary procurement data.

We believe the iasue to be resolved is whether ADC, like protesters

- 10 -
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in other sole-source situstions, has clearly showm that the agency’s
sole-source justification lacks a reas. ~ble basis. North Electric
Comrany, B-182248, March 12, 1975, 75-1 C(PD 15C. 1In cther words,

tha issue herc is not whetiwer the Air Force actually has unlimited
rights in data produced by Sperry, but whathar the Air Force's positioa
that it does wot have such rights is clearly shown to be witlout a
raascnable basis,

e do not believe that ALC has satisfied this standard of review.
First, the 1974 coatract caunut, in our view, be accurately charactex-
ized as a development contract. As the Air Force points cut, the sole
rafarence to development is rhn appearance of that word in contract
line item 0001, supra. 1In tids lighr, ADC's citation of the ASPR
§ 4-101 definitrions isx not dltcc:ly in poiat, because the rsgulation
clearly relates to research ind develcpmeat zoncracts. The 1974 con-
tract does not contain any rdferences to research and development,
vor was it negotiatad under f‘he authority o. 10 U.S.C. § 2304(a) (11)—
i.e,, for experimentul, developmental, or research work, or for making
or furnishing property for expariment, teat, developwent, or researcl.

The Air Force does appdir to concede that the 1974 contract work
was not without its developmentul aspecta--1.e:, the updating of
parts. In this regard, the record doec not substiutiate vhat portion
of the 1974 contract price could be allocable to updating of parts.
The Air Porce osserts that all of the monies expended were for '"fabri-
cation" and '"testing" of B APN59X units, and Sperry maintains that
only a de minimus portion of the 1974 contract price was expended to
update parts.

It may b= useful to countrast the present sitvation with that in
52 Comp. Gen. 312, supra, where our Office did not object to the
Air Poxce's alsertion of unlimited ~ights in certain end formulas.
Ir reaching that conclusion, we notad the Air Force's tachnical assess-
ment that massive G.vermment-financed development efforts had re nlted
in vholly new and independent eud formulas which ware no: merely
routine extensions of earlier furmulas, and regarded these axpert
technical opinions as offering substantial support fcr the agency's
position.

In the preseat case, after axaﬁiting the 1970 ECP and the 1974
contxact, we do not find a sufficient basis to object to the Air
Force's position that the Government merely financed improvements
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to an item which had already been ptivately developed. Further,

the Afr Force's resulting judgment—that without unlimited rights

in data relating to the basic item itself (the APN59X concept), the
data to which the Government has unlimitad rights (the APN59X update
development data) is insufficient for the purpose of conducting a
competitive procurement—cannot, in our view, be ccasidered clearly
without a reasnnable basis.

Related to this point is a further practical difficulty. ADC
contends that the Air Force should exercise its tights to cancel
restrictive markings on Sperry data pursuant to paragraph (d) of the
ASPR § 7-104.9(a) clause, supra. In this regard, the Air Force has
stated that it has in its possession the 1970 ECP and the test pro-
cedures and reports furnished under the 1974 contract, and does not
know exactly what other data is in Sperry's possession. There is
no indication in tlie record that the Air Force has physical possession
cf the type of data appropriate for a competitive procuresent, such
as detailed engineering drawings of the APN59X modification techniques.

In this light, even if our Office concludad that the Air Force
should assert unlimited rights in all AN/APN59X data generated by
Sperry, it is by no means clear how the agincy could physically obtain
the necesgsary data within a reasonable time frame, Sperry strenuously
maintains that the AN/APN59X vas completely developed prior to the
1974 contract and that tha Air Force has no rights whatsoevar in the
system or its components. Also, we rote that the agency's right to
cancel restrictive markings under paragraph (d4) of the ASER § 7-
104.9(a) clause applies, by its terms, to data furnished under the
contract containing the clause., 1In the present case, therefore, it
appears that this right would apply only to the test data furnishaed
under the 1974 contract,

In view of the foreoing, we have no objection to the Air Force's
position on this issue.

Reverse Engineering

ADC next contends that it could commence deliveries within
15 months after award if provided with one of the APN59X models and
copies of Sperry's ECP and the 1974 contract test data. ADC points
out that it has in the past produced APN59B units within 9 months
after receiving poor quality drawings.
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! The Air Force reports that since the records concerning the
pravious APN59B procurement have been dcatroyad, it can neither
confirm nor deny ADC's allegations in this reapect. In the present
case, the agency suggests that there is an unacceptable! risk of
substantial delay if ADC's suggestion is followed. Specifically,
the Air Force believes that if adequate data was available to. conduct

a competitive procurement, & contractor othexr than Sperry would need
nbout 21 months after award to begin production deliveries, and
that mores time would be needed in a reverse engineering procurement.
The Air Force points out that Sperry, under ,the proposed sole-source
contract, 1is scheduled to baegin deliveries within 13 montha after
award. Further, the Air Force pointa out that uuder the nrovisions
of ASPR § 1-304.2(b) (1976), reverse enginearing iz the least favored
approach when procuring privately developed items. ASPR § 1-304.2(b)
provides:

"(b) When the Government desires to purchasa
privately deve*oped items but does not hava naecessary
data vith unlimited rights for use in a specification
for compatitive procurement, the contracting officer
shall use one of the following alternative procedures
with preference in the order of this listing (see also
1-313).

"(1) When practical, procurement shall be
competitive using performance or other specifications,
iacluding purchase descriptions, which do not contain
data developod at private expense to which the Govern-
st does not lave unlimited righta. Procurement on
this basis will normally not provide items of identical
design. However, it frequantly is not necessary that
items of identical design be purchased. There are two
methods of competitive procurement which may provide
items of the same or of similar design and suitable
performance. One of thesa is purchase by two-step
formal advertising. The other is by the use of 'brand
nase or equal' purchase descriptions. Io encourage
participation by technically oriented firms that are
desirous of offering their privately develcped products
in competition with similar articles, procuring actitivies
should consider incorporating a raquirement in the IFB
or RFP for a bid sample to be used for evaluation purposesn
only (see 1-1206.2 through 1-1206.4 and 2-202.4).

=13 -
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"(2) When items of design or composition
simliar or identical to a privately daveloped itea are
requirﬂd and it 1s determined that competitive procure-
ment is not practicuble, procurement should be on a
noncowpetitive bagis from the firm which developed or
designed the item or process or its licensees, provided
productive capacity and quality axe adequate and price
1is fair and reasonable.

'"(3) When additional sources ure required
for items of design or compusition sizilar or identical
to a privately developed item in order to meat ‘total
current or mobilization requireucnts. and the procedurnl
in (1) above cannot practicably be used to create addi-~
tional sources, the developer should be euncouraged

“to license others to manufacture such items. Procuring

activities should also corisider the apecific acquisition
by. the Govcrnnen: of the neceasary rights in data.

When conplex technical equipment is involved and the
establishment of satisfactory additional sources will
require, in addition to data, technical assistance

from the primary source, consideration should te given
to the use of the leader company procurement technique
(see Section IV, Part 7).

"(4) As a last alternative, a design spacifi-
cation may be developed by the Covernment through
ingpaction and analysis of the product (i.=2., reverse
engineering) and used for competitive procuremsnt,
Reverse engineering shall not be used unleas significant
cost savings ':an be reasonably demonstrated and the
action is authorized by the Head of the Procuring Activity.
In the case of the Air Force this authority may ba dele-
gated to the Commanders of the Air Porce Systems Comsand
Divisions and Centers nnd the Alr Force Logistica Com—
mand Air Materiel Arecs."

The Air Force stateg that the firsat of these alternatives is

precluded because ‘he Government dves not have specifications which
lend themnselves to compatition, and that, therefore, under the regu-
lation, a sole-source award is next in order of prefarence, Further,
the agency states that since it hus not been determined that any
significant cost savingas would be realizad by veversa engineering
procurement, that method 1s inappropriste in any event.

'\-1‘-
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ADC hes repeatedly asserted that the Air Force's time estimates
are conclusory and unsupportad by factual subatantiatioa. However,
wa are not persuaded that the Air Force's position is claarly
shown to be without a reasonable basis. Initially, ADC's proposed
method of procurement i@ premised in part on its being furnished
with a copy of the 1970 Sperry ECP. As already discussed, we do not
objact to the Air Force's position that the Government does not
have urlimited rights in the APN59X deaign concept covered in the
ECP.

Further, wa ‘beliave the Air Force 1s in the:-best positiun to
nsa-as the potential for delay involved in a reverse engineering
spproach In this regard, ADC's account of its experience iu produe-—
in. the APNSQB even 1f assumad to.be accurate, is not. caupelling
evidtncc. This .exparience: npparencly ‘occarred during’ ‘the 1960's.
nsvins exsnined the Sperry ECP, it appears to us that the .changes
involved in uodifying the APNSQB to the APN59X are lub;cnntial. For
inl:ance, there appear to be large scale changes from vacuum tubes
and related circuit~y to solid state components and technology.
Therefore. we sea no reason to believe that ADC's judgment of
production times, based on its experience with the APN59B, is bettar
than the Air Force's in this situation. The difference of opinion
between ADC and the Air Force does not show thu agency's position
lacks a reasonable basis.

Propriety of Sole-Sourca Award for Total Quantity

ADC further coutends that a sole-source procurerent is not
justified for the large quantity of systems called for in the RFP
(which involves deliveries over a 4-year period of systems for the
Adr Force's C-130 and KC-135 aircraft, with an optivn for the C~141
aireraft). The protester contends that as a matter of sound procure-
ment policy, the sole-source award should be limited to an initial
purchase of a small numbar of units togethsr with reprocurement
data, sc that the remaining quantities can be procured competitively.

The Air Force's February 24, 1977, supplementary report to
our Office responds as follows:

"The RFP does cover the complete Alr Force
requirement plus reprocurement data. The reprocure-
sent data will be used in future procuresents of
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spare parts. The Applied Devides proposal to buy

4 saall quantity and reprocurement data for com—
pa:ition of the remainder is not feaniblt due to
the tina required. As stated previously, we are
incurring an egstimated additiopal $8.8 million
annually in logistica costs because of the low
reliability being experienced on the APN5%B System.
The following represents our considered opiniom of
a realistic time frame to accomplish the procurement
ag proposed by Applied Davices:

Auard contract to Sperry 7 k'Eha
Obtain Delivery of Reprocurement Data 15 nonth-
Award Competitive Contract 3 -on:hn
Qualify New Contractor 12 months
Begin Production Deliveries 9 sonths

48 months

Produition deliveries on the proposed award to Sperry
are scheduler to begin 13 months ARO., To follow the
course of action proposed by Applied Davices. would cause
a delay of 35 months. Thia delay would ultimately cOBt
the Air Forre approximately $25 million in 1976 constant
dollars (basis_for logistics costs computation). Antic-
ipated inflation would further escalate that figure.
While we recognize that competition is praferred sound
procurement policy requires that all aspacts of a pro-
curement be examined to determine the approach which
is wmost cost-effective for the Government. “The addi-
tional cost would far ocutwaigh any benefits which might
. be obtained as a result of competition."

The Air Force further notes that reprocurement data was wot pre-
viously purchased because evaluation of the test results undur the
1974 contract was neceasary bafore deciding whether to purchase the
modified system in production quantities. Also, the agency states
that its $8.8 million estimate was made by a computer program for
life cycle cost, taking iato consideration such factors as flying
hour programs, mean-time-lLetween demand, cost to repair, and cost
to buy; the program was structured using actual cost experience with
the APN59R and reliability projections for the APNS59X. The agency
believes ADC's suggeution for breaking up the total requirmments into

- 16 ~
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leveral _procurements ‘reflacts a lack of uuderutanding of the magnitude
of the: APN59K modification program, since it would involve a major
reatruc:urins of tequirements, additional time to negotiate and award
contracts, review and approve teat procedures and reporta, and the
lika,

ADC ‘asserts. that the Air Force's anlessnent 1g unrealintic. 1he
protelter believes that. Sperry ‘could deltver a datn package within
6 lonthu ‘and tha: the totel _delay in: 1nttuducing competition for a
portion' of the resuirenentu would be lubstnntially legs than the
35 mouths estinnted by the agency. ADC nlno contends that the addi-
tional logintice costs, 1f any, must be connidered in 1ight of the
fact that deliveries are spread over a 4—yﬁar period. and that Sparry
would be delivering quan:itieu under an initial sole~source award.
In other wurdl the additiomnal; logiatics cost impact would oaly involve
the gap, if any, between: SPerry s initial deliveries and the beginning
of deliveries undar competitively awarded comtracts. Thus, the pzo-
tester asserts that the Air Force's $25 million estimate is not supported
by the facts.

. As the Air Force and Sperry point® out, our Office has accorded
considerablu ueight to estimates by contracting agencies of technical
tisks nnd the poténtial for resulting delivery delays ipherent in
in:toducing competition into sole—eonrce situations. Such risks
have been noted for example, in circumstances where a compatitor
would have needed to independently denign coaplex electronic com-
ponents gnugheu Alrexraft Company, 53 Comp. Gen. 670 (1974), 74-1 CPD
137; California Microwave, Inc., 54 Comp. Gen, 231 (1974), 74-2 CPD
181) or where development and production of an item were proceeding
concurrently (Contrcl Data Corporation, S5 Comp. Gen. 1019 (1976),
76-1 CPD 276).

Technical and delivery risks become purticulaerly compelling
whera the sole-source procurement is being conducted to satisfy
urgent neads. For example, in Bio Marine Induatries et al., B-180211,
August 5, 1974, 74-2 CPD 78, the urgency related to rhe Navy's naeed
for lifes support breathing devices to outfit submarine rescue ships
which had already joined the fleet. In Stewarc-lWaraer Corporation,
supra, there wasia military exigency related to stringent delivery
schedules for altimeters which were to be Government-furnished
property to alrcraft sarufacturers producing aircraf: for foreign
military sales. Urgency may also occur due to a prior contractor's
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unsatisfactory performance or default, a8 in Dero IndJatriea,:Inc.,
3-179730, April 13, 1974, 74~1 CPD 166, and Unique Packaging Sales
Coggora:ion, B-187122 March 23, 1977, 77-1 CPD’203. Applied to the
present case, we beliava the kinds of technical and delivery risks
notad in thaae and similar decisions would reasonably support the
avard of a sole-source contract to Sperry insofar as current and
urgent Air Force requirements are concerned.

However, there are probleas in applying uch raasoning to the
Air Force's actual proposed. awnrd. The ccn:znplntad contrdct covers
the Air Force's entire raquirenantn, with deliveriea extended over
8 4-year period, In light of thcse facts aLona, it 18 difficult to
see how all of the requiremants cOuld be considered elther: curxent
or urgnnt. _Further, while Air Force’ scate-ents ia the recordirefer
to the dnsirabilicy of replacing the old radars with new modified
units, there is no claim as we understand it of a bona fide military
exigency here., Indeed, the Air Force's reporta do not stress the
urgency of the procurement except in the sense that it haa taken a
oumber of years to arrive at a decision to procure modified svitems,
the program for doing so will be long and complicated, | tna. it
is best to proceed without delay. While we have no que el wic!
this reasoning, and believe that we have some appreciaci n of th:
magnitude of the program, we have difficulty seeing how t. 's :di juately
responds to the protestar's contention that it may be possi. «co
introduce competition by dividing the procurement into several parts.

Further, we have aseveral reservations concerning specific justi-
fications offered by the Air Force. Based upowu’ the record, it ia
unclear to us vwhy it would require 7 months to award a contract to
Sperry und 15 additicnal montha for Sperry to furnish a cowpetitive
data package. With regard to the $8.8 million annual logisties cost,
we have no reason to believe the estimate is not based upon careful
consideration of the relevant factors involved. However, what ia
most advantageocus to the Government frowm a procurement cost standpoint
must be judged not only in terma of estimated incraased logistics
costs, but in terms of the sole-snrurce contract price versus
the benefits which might reault from competitive procurements for
portions of the overall requirements. Such benefits are an unknown
factor and can only be teated in actual competition. Mavimum practicable
computition is the Government's established policy both in procurement
generally (ASPR § 1-300.1 (1976)) and in procurements of privately
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dtvelopad itema (ASPR § 1-304.1(1) (1976)). Vhile the Air Force points
out the potential for millions of dollars of additional costs if the
procurement is delayed, we must note that the proposed award price
represents the invratment by the Covernment of a very subatantial
dollar amount, the reasonableness of which has not been subjected to
the test of competition,

To sum up, the problem- with the agnncy 8 poaition is that the
accumulation of; its total requiranunta 1nto a single procurement
results in a continuing sole-sourse situation. Procurement on this
basia is obviously not a favored arrangesent. In a number of cases
ouc Oftice has found :hat a sole-source award to accommodate current
and urgcnt neads was unobjnctionnble,,but at the sape time recoanended
that steps be taken to iatroduce competition into future procurements.
Saa 52 Comp. Gen. 801 (1972); 3-174432(2), March 24, 1972. 1In B-173063,
Sap:-bar 22, 1971, we did not object to a sole uurce awvard premised
on a‘lack of adcquate data, but recommended thut the Air Force consider
iniciating afforts to broaden competition in the future. See, also,
B-178173, July 27, 1973, where we found that an agency had shown
sufficient reasons for not dividing an initial purchase of aircraft
sonobuoy recsaivers into two parts, but recommended that future procure-
ments of the same item be undevrtaken competitively,

We believe tha: sinilar reasoning must be applied here. To attempt
to justify the proposed award on the basis that a known sole-source
price is wmost advantageous to the Govermment because of risks associated
with competitive pProuurement of a portion of the requirements--those
risks involving estimatad increased logiatica costs and speculation
that introducing competition will not produce more advantageous prices
to the Government, long-term—-1s, in our view, cf doubtful propriety.

We do not believe that any of the numerous decisions of our Office
cited by the Air Force and Sperry adequately support this proposition
ar applied to factual circurstances like those prevailing in the present
case,

In view of the foregoing, we recomuend that before proceeding
with the proposed award, the Air Force: reconsider the practicability
of savering its curreant and urgent requirements from its total require-
mants, and limiting the scope of the sole-source award to satisfying
current and urgent requirements and the purchase of reprocurement data.

a

By letter of today, we are advising the Secretary of the Air Force

of our recommendation.

-19 -
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Alleged Couflict of Interest

ADC contends that the spirit of the rules for avoidance of
organizational conflicts of 1nteresc (ASPR Appendix G (1976)) would
be violated by a sole-source award to Sperry. Specifically, ADC
believes that the Air Forca accorded Sperry an unfair conpetitive
advantage by failing to advisa othar potantial suppliers that' the
Air Porce was interested in modifying the APN59B aystem, and by fund-
ing Sperry's devealopment of the APN59X without prohibiting Sperry
from participating in follow-on production procurements.

The ASPR Appandix G proviaions are not self—e:ocutins. : They
can be applied against a contractor only if a provision relating to
possible ‘conflict of interest rcctrictionl had been included in’a
prior contract. Gould. Inc.l_AdVInccd Technolog! Group, B-181448,
October 15, 1974, 74-2 CPD 205. The 1974 Sperry contract did not
contain such a provision. Therefore, it is not apparent what baais
the Air Force would have for excluding Sperry from consideration
for a production contract.

As for the Air Force's failure to advise ADC or other potential
suppliers of a peasible modification program for the APN59B, we note
initially that preprocuremeat discussions with potential suppliers
are an appropriate function and may even be necessary for the agency
to determine what its minimun needs are. Maremont Corgoration,

55 Comp. Gen, 1362, 1373 (1976), 76-2 CPD 181. Once minimum needs
are determined and procurement plans are being made which will lead
to an expected sole-source award, an agency should be receptive to

1nqu1ries from other potential sources of supply as to the performance

standards which ,only the scle source is believed capable of meating.

Bio Marine Induscriea. gsupra. In certain cases, a.g., Consolidated

Elevator Company, B-~187624, March 24, 1977, 77-1 CPD 210, we have

criticized an agency's failure to make its needs publicly known where
additional poteatial suppliers were apparently available.

. Ia the present case, it is worth noting that the genesis of the
modification program was Sperry's rork in the 1960's. It was not
until later thar the Air Force hecame involvad. Sometime in 1976,
after evaluation of the tast results under the 1974 contract, the
Air Force's plany became firm and a decision was made to procura the
modified system, the AP59X, The Air Force states that it had con-
sidared other approaches to satiafying its needs prior to reaching
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that dscision. There is no indication that ADC had eithar undertaken
any-independent study ‘of possible’ modifications to the APN59B prior
to 1976, or had expressed any interest in the Air Force's plans wntil
aftar the igsuance of the R¥P,in November 1976. As ‘the Air Force
points out, ADC was free to undertake a study of modifications to the
APN59B system at its own expense, as Sperry did. Also, there is no
indication In the record of contacts by other likely potential sources
of supply expressing interest to the Alr Force in modifying the
APN59B., In these circumstances, we are unable to see grounds for
finding the unfgir treatment which ADC alleges.

Alleg-d Predatermination of ADC's Capacity and Credit

We see no ntrit in ADC'B argunent that the Air Force is improperly
predettrnining its capacity and credit. It is apparent that the Air
Force's sole-source juatificn: ou is grounded on;what the ageucy believes
are difficulties in formulating a data package acequate for competitive
procurenent as well as time and delivery constraints--not on a judgment
that ADC is the only posaible canpetitor, that ADC lacks the capacity
and credit to perform, and' that but for ADC's lack of capacity and
cradit, a competitive procurement would be posaibln. In contrast to
the present case, for examples of several factually distinguishabla
cases vhere improper predeterminations of responsibility have been
found, sue 45 Comp. Gen. 642 (1966), and Plattsburgh Laundry and Dry
Cleaning Corporation ot al., 54 Comp. Gen. 29 (1974), 74-2 CPD 27.

Procadural Issues

ADC raises two procedural issues. Firat, ADC contends that Sperry's
"comments'" letter to our Office dated March 14, 1977, should be rejected
because it was not submittsd within 10 working days after Sperry received
the Air Force's February 24, 1977, supplementary report. Second, ADC
maintaing that it should be furnished with a copy of an Air Force Staff
Judge Advocate memorandum which accompanied the Air Force's April 6,
1977, supplementary report but which has not been releasad to the pro-
tester. ADC argues, citing varioua suthorities, that by aubmitting the
semorandum to GAO the Air Force waived any attorney-client privilege,
and that fundamental procedural fairness requires that ADC be allowed
to renpoud to the memorandum,

As to the first issue, we nota that our Bid Protest Procedures

provide that untimely submission of comments on an agency report 'may
rasult” in resolution of the protest without considaration of the
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compents. 4 C.F.R. § 20.3(e) (1976). On the second issue, we have
held that where, as here, a portion of an agency's report to our Office
is regarded by the agency as exempt from disclosure under the Freedom
of Information Act, our Office will not diasclose that portion of the
report outside the Government; rather, the protester's recourse is

to attempt to obtain the materials under the procedures provided by
the Act. See Coxbetta Construction Company of Illinois, Inc., 355 Coemp.
Gen. 972, 990 (1976), 76-1 CPD 240.

However, we do not in any event find it necessary to resolve
these issues. In our view, the contents of these gsubmissions are not
dacisive to the outcome of the protest. The need for a prompt resolu-
tion of this before award protest overridaes the necessity for a
definitive resolution of thesa procedural isasues. See; in this regard,
C3, Inc,, et al,, B~-185592, August 5, 1976, 76-2 CPD 128.

Conclusion

The protest is denied as to all issues except the one involving
the propriety of making a sole-source award for the total quantity of
the Air Force's requirements. To the extent indicated in our discussion
of that f{ssue, supra, the procest is sustained.

@-‘\:14&

Deputy Comptroller General
of the United States
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