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Decision re: Aizel Electronics, Inc.; Tobe Deutschmann Llabs,; by
Robert P. Xeller, Deputy Comptrol..er General.

Issue Area: Federal Procurement of Goods and Services (1900).

Contact: Office ¢f the General Counsel: Procurement law II.

Ludget Function: National Defense: Department of Defencse -
Procuresent & Coatracts (058).

Organization Concerned: Nepartment of the Air Yorce.

Authority: 55 Comp. Gen. 1066. 55 Comp. Gen. 1069, A,S.P.R.
3-805.3({c). B-187406 (197TT).

Pach company contended that it should get the contract
avard, Axel and Deutschmann were the only ¢vo offersrs on tha
solicitation, with Deutschmann subsitting the lowv bid, The
conflict centerad on whether reutschmann could qualify as an
approved source for this procurement as reaquired by the
solicitation. The cofferor should be considered as an approved
source where the Air Porce technical personnel approved the
offeror subject to tha addition of a first article test
provision to the contract. Relaxation of the delivery teras
during negotiations with only one of the t¥o offerore wac
improper, and a new round cf negotiations was recommended,
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MATTER - Axel and Deutselhhmann

DIGEST:

1. Offeror should be considered as approved source where
Air FForce technical personnel approved offeror subject
to addition of lirst article test provision 1o contract.
'Fechnical approval was contingeni notl upnn successful
complction of first article test but only upon inclusion
of first article clause in contract.

b

Relaxation of delivery terms during pegotiations with
only onc of two offerc..s was limiproper and should he
corrcclied by new rountd of negotliaticns with bhotlh
offerors cven though offeror's price was exposed to
competitor Ly nongovarnmcntal source.

Axel Fleetronics, Ime. (Axel) and Tobe Deutschmann Labora-
tories (Deutschmann), respectively prolest, each coatending that
it should receive award by the Depariment of the Air Forae (Air
Force) under Request for Proposals (RTPP) 42600-76-R-A243,
Axel and Doutschmann were the only oficrors on this solicitation
for a quantily of sadar pulse form nelworks as replacement parts
in suppori of I=4 series ajrerafi, Deutsclunann sulanitted the low
offer,

Briefly, the conflict centers on whether Deutschmann could
qualify as an appruved source for this procurement as requirced by
the solicilation. Clause D-5 of the RIF'F, Required Source Approval,
states in pertinent part as follsws:

"a. The source(s} listed nhove have been approve.l
by the Government for supply of the spare/compo-
nent parts called for herein ia order to assure the
requisite safe, dependable, efrective operalion in
suppori of military cquipment., Offerors other than
the below listed approved source(s) will NOT be
considered for award under this solicitafion UNLISS:
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D-187798

'""(4) The offeror submits pricr to or concurrent with
its proposal such comyplete and current engineering
data for the iteim(s) {including manufacturing control
drawings, qualification test reports, quality assur-
ance provedures, ete.) as may be reguired for
cvaluatlion purposes to determine the acceplability

of the HHem as supplied by your firm for Covernment
use,

b, Offers based on the submittal of approval infor-
mation in accordance with paragraph (a) hereof AIAY,
as determined by the Coutracting Officer, he consid-
ered for award under this solicitation ONLY JTF:

"1 The evaluation of such oflfevs is practicakle and
in the Government's inferest considering the availa-
bility o resources and cost (o the Governmient for
the qualification of new sources for the required
item{s}) us well as the advantapes anticipated {o

he derived by the Government as a result of such
gualification; :rl[}i)_, X
"(2) The Government can, in fact, determine that
the jitem, as supplicd by vour firm, is acceptable
for Government use: AND,
"(3) In all cases, the evaluation/verilfication of the
submitial and the requisite approval and award thereon
can be nunlc ir time 1o meei the Governmert's requicre-
menis,

Only Axcl and Westinghouse Electric Corporation (\Westlinghouse)
were listed as approved scurces. Deutschmann, seekiing to qualify
under subparvagraph (a}(4), made available to the Air IPorce Westing-
house drawings and performance specification, certifying that it had
full lezal rights in this data, Upon examination ol these documaents,
the Air Force engincering stafl cencluded that Deutscivmann had the
data needed 1o manufaciure the item, 2nd advised that "[bJased on
our revicw of all the information shich Tobe Deuitsciimann supplied
we will approve themn for the manufacture of this item subject to
the atfuched first article requirements’ (requiring Govirnment
approval of the first unit delivered by Deutschmann prior to full
production),
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The contracting officer then proceeded ic negotiate with
Deutschmann to include first article requirements in the contract.
In addition, he negotiated a revised delivery schedule with
Deutschmiann. I, this regard, the RFP as issucd called for deliv-
cry of all items in 100 days. Deutschmann offercd to mecet this
delivery while Axel offered 150 days delivery, Bcecause of the
first article testing, the contracting officer agreed with Deutschmanr
tc allow delivery of units in increments with complete delivery 285
days aller award.

The contracting officer acknowledges that Axel was excluded
from the negotiations, but helieves that thie factual ecircumstarces
surrotunding the case at hand juslified the exclusion. Afier the
initial proposals-were reczived, Axel advised the contracting
officer of Deutschmann's price, The contracting officer was in-
formed that Axel learned of its competitor's price from u source
other than the Governmenti. Under the ecircurustances, the con-
tracting olficer felt thot a eall for revised offers firom boih viferors
would he wnfair to Deutschimann,  On the other hand, he concluded
that it would not be unfair to cxclude Axel firrom the negotliations
since it had "improperly" obtained Deutsehmann's price and, morc-
over, Axel's initial cffer did nol meet the initial delivery schedule,
Accordingly, the contracting officer nroposes fo malie rward to
Deoeutschmann based an the revised delivery schedule and the inclu-
sion of first article requisemenis in the coniract.

Axel and 1Teadquariers, Air Force, join in opposing award to
Deutschmann., Both beliceve that Deutschmann's oifer is not accept-
able undcer the lerms of clause D=5, quoted above, because the
offeror is not an arprceved source. Heardquarters argues that the
language of the clanse envisions approval of sources prior to award,
notl atter award and subsecquent approval of first article. Regarding
the reporied disclosure of Deutschinann's j.rice, Headquarters finds
that appa rently the price has becn compromised but that the Air
FForce ''has not been party to such compromise. " Since, however,
Ilcadquarters belizves that negotiations with Axel for delivery re-
main feasible and Dentschmann's offer was not aceeptable under
the terms of the LI'P clause, it recommends that the Axel protesi
be sustained and Deutschmann's protest denied.

With respect to the requirements of clause D-5, we see no
conflict between source approval and a coniract requirement for
fivst article testing. SubparagraPh (a)(4) of the clause provides
for "qualificatior of new sources” if the ccatracting officer can
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determine on the basis of the data submitied by a potential new
sourcc that the item offered is acceptable. It is not disputied

that Deulschmann possesses the nezcessary data io manufacturce

the item being procured. horcover, the Air I'orce engineering
staff considers Deuiscnmann to be qualified, 1f, as Headquarters
argues, clause D=5 envisions that newly approved sources should
not he required to undergo first article testing after award, the
clause does not so indicatle. Subparagraph 5(d) of the clause pro-
vides, bowever, that the listing in the solicitation of an approved
source docs not constitute a predetermination of resgponsibility or
ability ol the listed source to perform on the particular contract.

If even ¢ previously aporoveu source is not necessarily deemed to
have the ability to perform, it scems reasonable to us that source
approval may be made contingent upon inclusion of a {irst article
clause in the contract. Sce IEIIA Industries, Inc., 13-187406, May 3,
1977, 77-1 CPI3 , ‘To this extent, we sustain Deutschmann's protest.,

The remaining issue is whether Axel was justifiably excluded
from {he award negotiatiens, The contracling officer gives two
reasems for hiis action: (i) unfairness to Doutschimann if Axel were
allowerd to compele against Dentschmarn after learning Deulscehmann's
price, and (2) the Iact that Axel did nol offer to meet the or!ginal
delivery schedule, With respect to point 2, we agree with Ilead-
quarters, Air 1"occe, that it is leasible {0 nepotiate delivery with
Axel.  Although Axcl did notl offer delivery within 100 days as
initially required by the RE'Y?, its offer of delivery within 150 days
indicates that meaningliul negotiations on delivery could be conducted
with Ael since the contracting officer is now willing to accopt zom-
plete delivery in 280 days from an offeror subject Lo first article
testing,

The first point raises a more serious problem. As the con-
tracting officer states, Axel is aware of Deutsehmann's price and
for that reason would have an advantage in any competition. Sincee
the contracling officer believed that Axcl improperly obtained its
competlilor's price, he cxecluded Axel from the negotiations in order
to preserve the inlegrity of the competitive systen:. We agree with
the contracting officer that the integrily of the competitive system
should be prescrved. In our opinion this should not be accomplished
by automatically excluding Axcl from the competition. Apparently
Axel did noi obtain ils information from Governmenl scurces, and
we believe that neither the contracting officer nor this Office should
judge whether Axel properly or improperly oblained the information
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from another source, Moreover, even where the Government
improperly has revealed a competitor's proposal, the remedy

has not been to es:clude (rorn further competition an offeror

which obtains the improperly disclosed information. Rather,

we have rccommended that the party to whom information was
improperly revealed be permitted {o pariicipate in the competi-
tion provided tha' it acquiesce in a similar disclosure of its
propesal. TAI S,stems, Inc., 55 Comp. Gen, 106G, 1069 (1976),
76-1 CPD 2947 The jusiification for subordinating the prohibitions
of auction technique imposed by ASPR § 3-805. 3(c) stewns tron. the
primacy of the sintutorily imposcd requirements for coinpetition.
In our opinion such procedure provides the fairest overall solution
where the improper disclosure is admittedly the Government's
fault, However, il as in thic case, the Goverament is not respon-
sible for the disclosure, the parties chould be left to compele
withoul any attempt by the Governmentl to equalize the fooling of
the parties. In the circumstances we arc uncble to determine
whether it would be fair to insisi that offerors bare their prices
as a prerequisile for continuing in the required competition and in
such circumstances complete opcnness could unjustitfiably compound
the auction technique prohibited Ly ASPR § 3-805, 3(¢).

Accordingly, we recommend that the ageney conduct another

round of nepotiations with both offerors.
/ ; ?-/ﬁcfﬂh,

peputy Complroller General
of the United States





