DOCUMEFT RESUNME
(2287 - [A1432420)

[Pailure to Pulfill Term of Service Agreementj. B-187010. Ney
13, 1977. 3 pp.

Decision re: Willias C. Moorehead; by Rohert P. Xeller, Acting
Coaptroller Cenaral.

Issue Area: Perconnel NManageranht and Coapensation: Cospensation
(305).

Contact: Office of the General Counsel: Civilian Personnel.

Budjyet Punction: General Government: Central Personnel
nanagement (805).

Organizaticn Concerned: Forest Service.

Authority: F.T.R. (FPSR 101-7), para. 2-1.5a (1) (d). B-170392
{1970) . B-169880 (1970}. 30 Comp. Gen. 457.

A determinntion vas reguested by Orris C. Huet, an
authorized certifying officer of the Departmenc of Agricultore,
corcerning reimbursesent of an employee's expenses for return
travel from an overseas post after separation from his position
prior to completisn of his serwvice agreement. The facts
indicated that there would be justification for an agency
édetermination tnat separation was beyond the emplojee's control,
and thkerefore expenses vould be reimbursable. (HTW)
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THI COMPTROLLER OENERAL
DECISION OF THE UNITED BTATES
WABHINCTON, D.C. 3085aR8R
FILE: B-18TCl0 DATE: May 13, 1977

MATTER OF: {illjam C. Moorehead - Failure to fulfill
tzrm of service agreement

DIGEST: Employee appointed as road locator in Alaska
was unable to perform rigurous duties of
position and was terminated pric> to end or
term of Service Agreemant. Whether separatisn
was for reasors beyond empioyee's contrel and
acceptable to agency i3 for agency determina-
tion. Record lierre supports inference that
separation was for benefit of Government and
for reasons beyond employee's control. Voucher
for return travel to Ithace, New York, may be
certified for payment _upon such determination.

Orris C. Huet, an authorized certifying cfficer of the
Department of Agriculture, by letter of July 14, 1976, has
requested a determination by this Office of the propriety of
reimbursing Mr. Willian C. Mcdérehead for travel expenses inci-
dent to return from an overseas post of duty prior to completion
of his service agreement.

Mr. Moorehead, a resident of Ithaca, New York, was appointed
to the pnsition of Civil Engineering Technician (Road Locator)
in Tongass National Forest at Ketchikan, Alaska, with the U.S.
Forest Service. As a condition of his employment and in con-
sideration of the Governiwent's payment of his transportation
expenses from Ithzca to Yetchikan, M. Moorehead executed an
agreement on May 5, 1975, to remain in the employment of tha
Uaxited States Government for a minimum period of 12 months, un-
less sconer sepnrated for reasons beyord his control and accept-
able to the Forest Serviie. The agreement also provided that
return transportation expienses to the continental United States
for Mr. Moorehead, his dependents and household would be allowed,
provided that he remained in the employ of the Government for
24 wonths, unless separated for rcasons oeyond his control and
acceptable to the Government.

Mr. Moorehead failed to satisfactorily perform his duties
in the requirsd fashion during his probationary period and was
terminated eflective September 26, 1975. It appears that the
principal reason for Mr. Moorehead's separation was because of
his apparent inability to satisfactorily accomplish the duties
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of the position to wh’:zh appeinted. dn October 3, 1975, M. Mooiehead

appealed his separation to the Civil Service Commission. The
Federal Employee Appeals Authority refused to hear his casz2 be-
cause {t failed to meet appeals requirements for pro*ationary
empluyees. In December 1975 Mr. iloorehead returned at his own
expense to Ithaca, Mew York, the place from which he was hired,
and he now claims reimbursement for the exponse of this return
travel. The certifying officor questions whether payment may he
made and, if not, asks whether it is necessary for the Forest
Service to collect from M. Moorehead the amount previously paid
by the Govermiment to transport him from Ithaca to Ketchikan in
Mzy 1975.

The requirement for the execution of service agreements by
employees appointed to posts of duty outside the conterminous
United States, such as M., loorehead, is set forth in paragraph
2-1,5a(l)(b) of the Federal Travel Regulations (FTR)}, FPMR 101-7
{May 1973).. Under thi:s provision, Mr. Moorehecad, vwhe left the
Government service before the expiration of 12 months, my not be
allowed return transportation expenses and must repay to the Gov-
ernment the cost of his transportation expenses to the cverseas
post of duty, unless his separation was for rearons beyond his
control and acceptable to the agency. The determivation as to
whether an employee's separation from the service ..s for a
reason beyond his control ard acceptable to the agency concerned
must be made by the empicying agency. In the absence of evidernce
that such a determination is arbitrary or capriciocus, this Office
will be governed by the deciszion of the agency. B-170392, August 5,
1970; B-169830, July 6, 1970.

In considering this matter, however, we note that
Mr. Moorehead was named in the certificate of eligibles furnished
to the Forest Service by the Civil Service Commission and was,
therefore, regarded as qualified for the position offered, even
though he indicates that his prior experience was primarily as a
civil engineering technician in construction inspection.

Once on the job, however, the Forest Service found that his
technical abilities were not sufficient and tnat his physical
condition was rot good emough to meet the demands of the job.
Accordingly, he was separated from his probationary appointment

for deficiencies in his work performance.
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As a final matter, the employment agreement provided that

ﬁ separation fcr reasons of impaired health or disability knowr by
the employee to exist but not disclosed prior to entering on duty,
woulrd constitute a violatinn of the agreement by the employee. The
reports of e, Moorehead's yoor physical condition do not indicate
it was caused by any pre-existing impairment or disability. Instead,
it appears to have been causad by *the arduous demands of the position,
which were apparently not fully recoguized by the emplo-=e prior to
entry on duty.

We believe the foregoing facts present a reasonablz basis for an
administrative fipding by your amency that the employee's saparation
was for reasons beyond his control amd acceptable to the Government.
In that regard, see 30 Comp. Gen. 457 {1951) wherein an employee who
falled a trairing course was viewed as having been separated for a
reason beyond yis control.

Therefore, upon such an administrative determipation being nade,
the return travel expenses in question may be allowed if otherwise
proper. ilsv, in that event, no collection action need “+ ke, for
sums previously paid for travel to Ketchikan in 1975

/M:f?ézlearfqu,

Actingz Comptroller General
of the United Statea






