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{Pay nnd Allowvances Received after Retirement from the Air

Decision re: Brig. Gen. William R. Harpster; by Robert P.
Keller, Acting Comptroller “oneral.

Issue Araa: Personnel Nanagement and Compensation: Compensation
(305) .

Contact: Office of the General Counmsel: Hilitary Personnel.

Budget PFunction: Veterans Renefits and Services (700).

Organization Concerned: Department of the Air Yorce.

Authority: 10 U.5.C. 2774. B-184514 (1975).

A retired Air PForce brigadier general appecled a GAO
decision denying his recuest for waiver of the claim of the
United States against him for pay and allovances paid to hin for
more than a month subgeguant to his release from active doty.
The retiree should have realized that tae payment vas erioneouns,
and the indebtedness which arose as a result vas not wvalrved.
(Author/sC)
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THE COMPTROLLER GENIRAL
DRCISION OF THHE UNITED STATES
WABHINGTON, D.C. 0848
MAY 18 1977
EILE: 3-188251 DATE:
MATTER OF:  Bripadier Canaral Willian X, larpster, USATR,

Retired

DICSST: Potired Afr Porce wembey who received pay and

allovances for pericd of roya than a =outh
subaequent to rolcase fronm accive duty should
have realtzed payneat “as erronsous aad the
indebtednons vhich arose as a result ray not
bo waived.

This action 1e In response to a letter datad llarehy 22, 1775,
fron Dripgndior Geaeril Villiam 7, liarpster, USAYR, Tetired, 314~
16-3145, wialch constitutea an appcal to action by our Transporta-
tion and Claima Divisicen (nov Claius Diviaion), dated Decerber 9.
1975, vwhich donded hils roquest for vaivar of the clain of thn
Uafcod Scetes apainst hin in tha azount of 32,613,385, which arcse
incident to lils service in the United States Afir Zorcae.

. The zecord shows that General Harpatar wvas ordercy to active
duty for training for thae period July 9-22, 1272, il= wom hospti-
taliged on July 12, 1772, and was continucd in a pay status untfild
releasad fron active Luty on August 25, 1972, As a resulg of
adainiatrative error, ha euntinvod to raecciva pay and allowanecs
throush Septenber 39, 1972, {n tla gross amount of $2,0613.35, with
£619.76 withhald for Fedoral incoune tax purposes.

Coneval liarpster's requaat for waiver was denivd on the
basis that wille thore vas no indicacton of fraud or misrepresenta-
tion on his part and he had initiated action to clarify tho situa-
tion upon receipt of tha first crroncous payment, thera was
evidence to show that he wa3s ressonably awsre at that tire that
there vas no entitlexent to active duty pay aud allowances russe-
quent to hims raleasa froa active duty and he eould not in good
faith have expacted to retain or expand such erronsous payusats.

Genaral Lsrpcter contends that he repoxted the first
overpaynent to tiae appropriste Rasarve finance clarz as early as
Septenber 9, 1972; that he had telephons couversacions and wrote
letters to stop the paynaate; and that he bepan to doubt hias
original suprosition of aonentitlement and beliaved that he was
in fact entitlad to the pay.
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fection 2774 of titl: 10, Uniteld Scates uods, providems in
parc.

*(a) A clain of the United “tatea anainsc a
puroon avisin; out of aa erreaconus paycent of zny
way or allusances, othar than Eravel and tranapor-
tntion allevoncea, vade vefore or afrer tne ufflfee-
tivo datit of £:03 soceton, te or on vohalf of a
~nzbor or for:er =enLeor af the uniforued accvicaa,
as <affucyd In aecctfon 101(3) of titla 37, the
collection of which wonld Le a~alsst cgquity and
rond copuciesce and nor {o che deat intureswt of
the 'nited Ztaces, =iy be waived in whola or in
part Ly—

(1) the Comptriller Gunersl ® & &

] & » L *

"{L) dhe Tonptroller Geanral » ® * pay not
oxercise hia authority under tiais section to waive
any clata—

(1) 1f, in hia opiniowm, tacre eaiscs,
{2 cocnection with the alain, aa indication i
af fresud, uisre-resaatation. faule. or lecl
of pond fadth or tha n-re of the mevber or '
any othar povson havin- an tnterest in |
obtali{ng a tralver of the cladu # s ¥

The word “'fault " as used fa 19 U.S.C. 2774, has bdeesn dntervseeced |
as includine mocethiny mora than A proven avert act or onmigaion hy
the mo=ber. iuuae, fault {8 connjdared to cxiat if in li:het of all
tie facts it 1 dotermined that the nuecher should have knowa Eliac an
error exfoted and takan action to have it eorracted., The staadard .
enplayed by tuls Jffice 13 to detarning voether & rrasonavle periva l
stiould Lawe haon auvare thsr he wvas rrcaivine navaeot fo excess of
his proper entit.cemants. Se.: it-104514, Scptemper 1), 1975.

In tiiis case, ‘tadle fereral lagpater Ladicates that tho tita- PR
related prassures of recovarin, from illness vers suffietfent to o
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Justify acceptance of tha overpayvments, by his ewm adaiazion La
had enouna donbt concerning “1is catitlewenr to tuuw payment to male
{inquizies ecinmeernlar 1t, {3 {nitfal application far iafver '
(APAFC Foma 9-G83) datad July 23, 1474, atates that e wpa awate I
prior to notificaifon that catirlerent €o tha additional pavneats :
wag quentionanla,  Thum, vaile he exnressos a baldief tuat continua- ’
tion oi tua pavzents taroush Septenter 19, 1972, fadiecacad tnag He

wa3, in fact, entitlad to aueh psv-ents, it 13 our vic: that 1a the
eirev=matnaces, the paysant ahtould have leon questinnad ag least

until a core definfete ad-inintracive decormination and otato:ent

had boen =ade to Lim eoncervuin: evtitle-cnt.

It is apparant that a sipni{licant errnt wce made by the Alre
Porce in {asulng thc payzent to Gonoral :arpatar suhaagquont to nis
release from active dnty, caontrary to estahltishod Jdirectivss,
Jovaver, it 4n our vizs that an error, oo watter uow gionifiecsnt,
does not reiiove an individual of reaponsiollicy ¢to dretorcine the
true state of affairs {n covrnectivn with overpaynancs whicu g:ould
Le rendily recopuizad as suih,

Therefore, {t 15 sux vimr that a usthey of Nf= crale and with
nis yeary of mervies qhould have hean avarce that he was uot eutitled
to receivee active cduty poy for any period suiceguant te ils raleane
from that duty. Furtiaer, on rceelvins pavuent, he shonld nawve
retained the amount rocoived until the veasoa for 12 uad been
adonuataly exrplafucd,

ﬂccnrdin:if. the action of aur Clatns Mviiden £a danyins
hle raquest for walver 42 auatained,
R.¥.KELLER

Acting Co=ptroller Geners®
of thae Jnited Ctates
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