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[Liability of Agency for Pailure to Garnishae Employee's
Salary). B~188654, Hay 6, 1977. 6 pp. ¢ eanclosure (1 pp.}).

Dacision re: Robert A. Bailey; by Paul G. Dembling, Acting
Comptroller Genaral.

Issue Area:; Personnel Nanagement and Compensation (300}.

Contact: Office of the General Counsel: Civilian Personnel.

Budget Pfunction: Ceneral Government: Central Personnel
Managemant (805).

organization Concerned: Environmental Protection Agency: Piscal
Policies and Procedures Branch.

Authority: (P.L. 93-647, sec. 8459; B8 Stat, 2337; 88 Stat. 2357
; 82 0.5.C., 659 (Supp. IV)). 31 U.5.C. 724%a. 28 U0.S.C. 2414,

42 D0.S.C. 1301(a) (1} (Supp. V). District of Columbia Code

16-556 {b) . District of Columbia Code 16-575. Superior Court

of the District of Columbia Civil Rule 69-1(e). 55 Comp.

Gen. 517. 34 Comp. Gen. 221.

A decision was requested by farcus W, Pugh,
Environmental Protection Agency Certifying Officer, concerning
the agency's authority to pay fros appropriations an amount not
garnished from an eaployee's salary because of error. 'the agency
vas liable, but payment should not be made from appropriations
for regqular operations., If a jJudgment is entered, it should be
paid from the "Judgment Appropriation.® (ATH)
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Dougles Fhulkner
Civ.Pers.

THY COMPTRO' .LEFR OENERAL
OF THE UNITED STATES®

WABHINGTDK, D.C. 230848

FILE: B-188654 DATE: Msy 6, 1977

MATTER OF: Robert A. Bailey - Wage Garnishment

DIGEST: 1. EPA negligently failed to withhold specified
amounts from employee's salary under a
writ of garnishment. Governing state law
permits entry of judgment agamst employer-
garnishee under those circumstances.

Since 42 U, S.C. § 659 mandates that the
United States and its agencies will ba
treated as if they were private persons with
regard to garnishment for child support and
alirnohy, employing agency may be found to
be lieble because, under the same circum-
stances, private employer would be liable.

2, If judgment is entered against United States
or one of its agencies as employer- garnishee '
under applicable state law, that judgment
may be paid from the Judgment Appropriation
created by 31 U.S.C. § 724a, if Attorney
(General certifies that it is in interest of
United States to pay the judgment.

This matter arises' from a request for an advance decmxon dated
‘March 16, 1977, submitted by an 9uthorized certifying officer,
Mr, Marc.us W. Pugh, Chief, Fiscal Policies and Procedures
Branch of 'the Environmental Protection Agency (EPA), concerning
the agency's authority to pay from its appronpriations an amount
that was not withheld from an employee's salary under a garnishment
order,

On or about October 7, 1976, a "Writ of Attachment on a Judgment,
Child Support/Alimony. ' was served upon the EPA Office of General
Counsel requining that 50 percent of the gross wages of Mr. Robert A,
Bailey be withheld and "paid over to the Clerk of the Superior Court
of the Diftrict of Collirnbia to satisfy a judgmert for child support in
the total amount of $16, 047. The writ of attachment was reviewed by
the EPA Office'of General Counsel, and forwarded to the Payroll
Ofﬁce on or about October 12, 1976, with instructions to begin with-
holding the specified amounts from Mr. Bailey's salary. Notice of
the withholding was given to Mr. Bailey in a letter dated October 13,

1974,
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A pay period had ended October 10, 1878, so tie withholding dnder
the writ could not be put into effect for that nay period. The Payroll
Office then attempted to make the appropriate entries into the payroll
system for the following pay periods, but fur unknown reasons the
automated payroll system did not accept the entries. Therefore, no
deductions were ever made from Mr. Bailey's salary under the
writ. The error was not discovered until after Mr., Bailey had
resigned from EPA effective November 10, 18786,

By letter of December 28, 1876, to the EPA Payroll Office,
Mr. William J. Earl, Assistant Corporation Counsel of the Govern-
ment of the District of Columbia, noted that no payments had been
made in accordance with the writ, and requested that EPA immedi-
ately remit to the Clerk's Office of the Superior Court 50 percent of
the gross wages paid to Mr. Bailey between October' 8, 1876, and the
date he left EPA. An atteinpt was made to recover that amount from
Mr. Bailey's retirement account, but it, had been returned to
Mr. Bailey before the request to withhold reached the Civil Service
Commission. The certifying officer now asks if he may pay the
amount that should have been withheld from Mr. Bailey's salary from
appropriation 68X0108. '"Abatement and Control, Environmenial
Protection Agency. ' This appropriation is the one frora which
Mr. Bailey's salary had been paid,

On March 22, 1977, a "Motion for Judgment of Reécovery Against
Garnishee, ' was filed by the District of Columbia Corporition
Counsel, and was served on EPA. In that motion a judgment in the
amount of $600 is sought againet EPA because of its failure to with-
hold money from Mr,. Railey's salary in accordance with the writ of
attachment. The motion is based on District of Columbia Code
§§ 16-556(b} and 16-575 (1973 Ed.), Section 16-575 provides that:

"If the employer-garnishee fails to pay to
the judgment creditor the percentages prescribed
in this subchapter of the wages which become
payable to the judgment debtor for any pay period,
judgment shall be entered against him for an
amount equal to the per"entages with respect to
which the failure occurs.'

Thus, under the District of Columbia Code, if a private employer
fails to withhold the amounts required by a writ of garnishment, it is

liable to the judgment creditar for those amounts. Costin v. Hollywood

Credit Clothing Co., 140 A.2d 696 (D, C. Ct. App. TU5H),
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Prior to January 1, 19875, the salaries of employees of the Federal
Government could not be garnished for any purpose. Under section 459
of Public Law 93-647, January 4, 1975, BB Stat. 2337, 2357, salaries
of Federal employees can now be garnished to satisfy child support
and alimony obligations. That section, which is codified as 42 U.. S. C.
§ 658 (Supp. 1V, 19874), provides that:

""Notwithstanding any other provision of law,
effective January 1, 1875, ‘noneys (the entitlement
to which is based upon remuneration for employment)
due from, or payable by, the United Stdtes (including
any agency or instrumentality thereof and any wholly
owned Federal corporation) to any individual,
including members of the armed services, shall
be subject, in like. manner and to the same extent
ag if the United Stales were a private person, to
legal process brought for the enforcement, against
such iridividual of his legal Soligations to Provxde
child support or make alimony payments. '

This secticn does not creat« a nrew Federal garmsumont law. It
merely removes the b~ of sovereign immunity that' previously pre-
vented garnishment. See Matter of the Stute of Washington. 55 Comp.

Gen, 517 (1975); Bolling v, Howland, upp. M.D. Tenn.
1875); and Wilhelim v. United States D_partment of the Air Force,
418 T, upp IB2 (5. D. Tex. ID ?6).

o --

when actmg as an employer, be treated the same as any pr tvate
employer wotild: be whén an employee's wages are ga.rnisht-d for child
support or alunony payments. Under the District of Colurabia Code,
if a private employer fails: to withhold money from an employee's
salary, in accordance with ar garmshment order, it is liable to the

' Judgment cred1tor. Accordingly. the Federal Government is liable
under the same cifcumstarices. While it could be argued that

the United Statesshas no l‘ability for the erroneous acts of its
agents under the theory of Féederal:Crop. Ius. Corp_.. v.:Merrill,
332 U.S. 380 (1547), we believe fﬁ f the sEtufBry mandate that the
United States be tredtéd asg if it were a private person serves to
remove such a deferise, Additionally, we note that if errors or

omissions by Federal employees insulated agencies from liability
in garnishment cases, the purpose of 42 U.S.C. § 859 could be
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easily frustrated. Tihus, we conclude that 2 Federal agency may
be found liaktle under state law if it fa!ls to comnly with & proper
writ of garnishment,

The specific question precented by the EPA cerifying sfficer 1is
whether he may vse a particular agency appropriation to pay the
monies that should have been deducted from the émployee's salary.
According to the resord before us, a jidgment under D, C. Code
§ 16-575 has not yet been entered agaiust EPA. Therefore, there
is no obligation at this time 6n EPA to pay any monies under the
writ served on October 7, 1876, and the agency's appropriation
may not be'used to satisfy the demand for payment made by the
Assistant Corporation Counsel, District of Columbiu, Moreover,
if a-judgment sheuld be enteréd as a result ot :the motion filed by
the Corporation- gounsel. it may not be paid’ from the appropriation
68X0108, "Abdtement arid Control, Environmental Protection Agency.'
Appropriations provided for regular operations of the Government,
are not available for the paymeént of judgménts unless the appropri-
ation specifically so provides. 34 Comp, Cen. 221 (1954). Therefore,
if a judgment is entered agains{ EPA for the amounts not withheld
from Mr. Bailey's salary, appropriation §8X0108 may not be used
to satisfy that judgment.

As a’'general matter, however, judgments against the United
States may be paid from the permanent, indefinite appropriation
created by 31 U.S.C. § 724a (1870). Since we are here concerned
with a District of Columbia court, it is necessary to examine
28 U.S.C., § 2414 (1970) which provides, in pertinent part, that;

"+ % # Payment of final judgments rendered
by a State or foreign court or tribunal against
the Uniled States, or against its agencies or
officials lipon obligations or liabilities of the
United States, shall be made on settlements by
the General Accounting Office after certification
by the Attorney General that it is in the interest
of the United Stateg to pay the same.

The local courts of the Distmct of Columbia have been found to
be analogus to state courts. Palmore v. United States, 411 U.S.
388 (1973), and Peraell v, Southall Realty, 218 U.S5. 363 (1674).
Additionally, for the purposes of the Social Security Act, of which
42 U, S.C. § 6589 is a part, the District of Columbia is included
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wii_hin the definition of the term "state' by 42 U.S.C., § 1301(a)(1)
(Supp. V., 1975). In our opinion, therefore, a judgmeni rendered
by the Superior Court of the Distric¢t of Columbia would be a
judgment of a state court and payable from the Judgraent Appropri-
ation created by 31 U, S.C. § 724a, provided that the Attorney
General certifieg that it is in the interest cf the United States

to pay it.

Accordingly. EPA should not simply consent to the eniry of
a judgment, but should avail itself of the assistance of the Depart-
ment of Justice to represent it and to raise whatever defenses may
be available, In this connection, we note that R1ile 89-J(e) of the
Superior Court of the District of Columbia-Civil Rules provides,
41 pertinent part, that:

o "JUDGMENT AGAINST GARNISHEE. No
judgment dgainst a’ garnishee under D. C. Code
§§16-556 or 16-575 (1973 ed.) shall be entered
except by order of court. Applications for a
judgment shall be filed * * % (3} as to such
'wages'!, within fir'teen weeks of the date on
which a garnishee fails to make a paymént due
under the writ, or (4) within such later time as
may be’ authorxzed by the court, upon a motiou
mnde within the apphcable perlod. If no judg-
ment 'of condemnation or‘of recovery has been
applied for or entered within the time provided
by this rule, the garmshment and attachment
shall stand dismissed. Upon oral or written
request therefor, the clerk shall enter such
dismissal of the garnishment and attachment
and shall furnish a certificate of such dismissal
to the garnishee, the defendant, or any other
person. "

While it'is not clear exactly what date should be used in determining

whether the conditions of subsectzon (3) above are met, it appears

that the motion for judgment mey not have been timely filed. If any
other defenses are available they should &glso be raised.
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Accordingly, EPA appropriation 68X0108 may not be used to pay
the arfnounts that were not deducted from Mr, Bailcy's salary, but
the appropriation created by 31 U, S.C., § 724a may be used if the
conditions set out above are satisfied,

ng Comptroller Genera
of the United Stctes




Douglas Faulkner
Civ.Pers.

COMFTROLLER GENERAL OF THE UNITED STATES
WASMINIYOM DC. MM

B~1886%4 May 6, 1977

The Honorable
The Attorney Gereral

Dear Mr. Attorney General:

Enclosed is a copy of our decision of today, B~16B654, regarding
payment of judgments when 1liability is imposed on Federal em-
ployers who have failed to make payroll deductions in accordance
with garnishment orders., We are providing this decigion for your
information since these judgments will generally be judgments of
state courts, and, under 28 U.S5.C. § 2414 (1970), such judgments
must be certified by you before they may be paid from the judgment
appropriation created by 31 U.S.C. § 724a (1970).

Sincerely yours,

L, ~

Acting Comptroller General
of the United States

Erclosure





