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Lecision re: Market Facts, Inc¢.; by Robert F, Keller, Deput}
Comptroller General.

Issue Area: Federal Frocurement of Joods and Services (1900).

Contact: Office of the General Courzel: Procuxcsent Law I,

Budget Functicn: General Goveramepnt: Other Geperal Governsent
(806) .

Orqganizaticn Concerne¢d: Abt Associates, Inc.; L[epartment of
Trancportation: Transpcrtation Systems Center.

Authority: 4 C.F.R. 2z0.2(b) (1) (2). B-173137(1) (1971). D-185103

(1976) .

The award of a Départiant of Transportation (ﬁOT)

contract vas protested because of contentions that price was not

indicated as a factcr in the solicitation and that DOT had
negotiated with other cfferors, Although the language of the
solicitation was not considereéd 'misleading, thec ageacy wvas
advised to clarify future procuresments. Protests based on
inapproprriate use cf price and discursions wiith other offerors
vere untimely. (iiTWH)
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DIGEST:

RFP provision advising offerors that award would be made to

offeror who could perform contract in manner most advantageous

to Government, all factors considered, reasonably connoted to
offerors fact that price would be factor in award determinarion.
Howcver, since RFP failed to reveal relative importance cf price in
raelation to technical factors, agency is advised to avoid

such defects in future procurements.

GAO will not object to selaction of lower priced of two
essentially technically equal propostals.

Protest of agency's use of price as factor in eward determination
process filed after closing dite for receipt of. initial proposals 1is
untimely pursuant to 3i{d Protest Procedures, 4 C.F.R. § 20.2(b)(1)
(1975), which provide that protests based upon alleged improprieties
in solicitation muset be filed prior to closing date for receipt of
initial proposals,

Where protester alleges thet it was denied opportunity of upgrading
technical proposal th:rough negotiating process and offers uwo evidenre
or elaboration beyond mere allegation, protester has burden of proof
and GAO is unaware of any basis to conclude that proteater was in
fact denied oppertunity.

Protester's contention that agency should not have held discussions
with other offerors and should have awarded contract to it on
basis of initial proposal is untimely pursuant to Bid Protest
Procedures, & C.F.R. § 20.2(b}(2) (1975), since protest was not
filed within 10 working days after it became aware of such
discussions. )

Market Facts, Inc., (Market), has protedtad the award of a contract

to Abt Associstes, Inc. (Abt), under request for proposals RFP TSC/230-
0087-GF issued on July 21, 1975, by the Department of Transportation
(DOT), Transportation Systsms Center.
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Market has stated numerous grounds of protest which wa have
segregated into the following major contentions: (1) Market reasonably
construed the RFP as indicating that price would not be a factor in
choosing between competing technically qualified proposals; (2) DOT
was not justified in awarding to the lowest-priced (by approximately
826,000), technically qualified offeror in view of the fact that the
RFP did not specifically indicate that price would be a factor in any
award determir icion; (3) because of the hypothetical nature of the
regearch prob.em as stated by the RFP, costs were estimated and not
actusl; hence, even assuming that the RFP provided that price
vould be a faersr in any award determination, it was irappropriate
for DOT to in tact use pricc as a factor; and (4) DOT should not have
negotiated with other offerors or requested best and final offers
beczuse such a process gave other cfferors an opportunity to
improve their technical ratings while in effect denying the
sam= opportunity to Market; hence, award should have been made
to Market on the basis of its highest~rated, initial technical proposal.

Under "»roposal Instructions," "General Information,'" the RFP
provided:

"The Award, if any, Tesulting from this solicitation
will be negntiated with the Offeror who can perforu the
contract in a manner most advantageous to the Government,
all factors considered. Award may be properly influenced
by the p= coposal w.ich promises the greatest valye tG the
Government in :terms of possible performance, technical
competence, growth potential and other factors rather
than ti'c proposzl offering the lowest price (fixed price,
cost r..iubursement, or cost-plus-a-fixed-fee, as applicable).
The Government rescrves the right to make an award without
discussfon of the proposal.”

While the RFP failed to properly reveal the relative importr-re of
cost in relation to technical evaluation factors, we believe that tie
terms "most advantageous to the Government' and "all factors cocnsidered,”
quoted above, reasonably connoted to potential offerors the fact
that price would be a factor in any award determination. Hence,
we are not persnuaded by Market's assertion that it was in effect
affirmatively misled by the language of the RFP into beliecving that
price would not be a factor in any award determination. However,
we ara bringing rhis matter fo the attention of DOT to avoid such
defects in the drafting of future RFP's for similar services.

As tc Market's second contention, as we have roted above, it
is our oplinion that the RFP advised offerors of the fact that price
would be a factor in any award determination. Additionally, DOT has
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characterized the successful proposal as essantially technically

aqual tn Market's proposal (DOT has requested that we not relaase the
respective technical point ratings). In this regard, we have specifically
approved of award to the lower-priced offeror where competing proposals
wera Judged by the procuring activity to be "essentially technically
equal."” See B-173137(1), Octoher 8, 1971, Thus, we cannot object tc
DOT's selection of the lower priced of two ersentially techrically

equal proposals.

With regard to Market's third contention, our Bid Protest Procedures,

4 G.P,R. § 20.2(b)(1) (1975), provide that .protests based upon an alleged

impropriety in a solicitation wmust be filed prior to the closing date

for receipt of initial proposals, Here, Market eeacntially is questioning
the use of price as a factor in the award determination pracess in view

of what Market.describes as the hypothetical pature of offeror's costs. To
be considered timely-Market's protest of this 1ssue must have been filed
prior to August 25, 1975, the closing date for receipt of initial proposals.
As Market's protest was filed July 16, 1976, it is untimely and cannot be
rongidered oo the merits.

Firally, we -are unaware of any basis to conclude that' the instant
negotiating process denied Market the opportunity of upgrading its
technical proposal. We note, in this regard, that although the
protest.r has the burden of affirmatively proving its case, see
Reliablu Maintenance Service, Inc., B-185103, May 24, 1976, 76-1 CPD 337,

Market has offered no evidence or 91 boration beyond the mere allegation.

As to Market's contention t~at DOT should oot have held discussions
and should have awarded to Market on the basis of its initial proposal
our Bid Protest Procedures, 4 C.F,R. § 20.2(b)(2) (1975), provide that
protests must be filed within 10 working days after the basis for the
protest is known. Since Market did not file this portion on its
protest within 10 working days of becoming aware of DOT's intent to
negotiate (written questions were mailed to Market on October 14, 1975),
it 4is untimely ani cannot be considered on the merits.

Ac~ordingly, the protest is denied.

¢ J4ur_
Deputy Comptruller General

of the Uunited States
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