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Issue Area: Federal Procurement of Goods and Sexrvices (1900).

Contact: Cffice of the General Counsel: Procurssent lLaw I.

Budget Functicu: General Government: Other GCeneral Governseant
(806).

organjizaticn Concerned: Gemeral Yervices Administration,

Authority: Property Act (63 Stat. 377). Small- Zusiness Act (15
U.8.C. 631) ., Defense Production Act of 1950, as amended,
sec. ‘Hu(t) (2) (65 Stat. 183). A1 0U.2.C. 282(c) (1) . &%
U.5.C. 252(c) (1C). 80 0.5.C. #471. 55 Comp. Gen. 693. #1
CoNg. Gen. 306. 41 Cosp. Gen., 318~-315, 31 Comp. Gan, 3IN7. 31
Comp. Gen. 831. 36 Comp. Gan. 187. F.P.R. 1-3.201(b). . P.P.1.
1-1.70€-5(b) . 5-117419 (1971) . A.5.P.R. 1-706.5( .
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¥rotester otjcutcd to the decision of the General

Sarvices Admisistration'to use conventiomal negotiatiom

technigues to procure jinitorial servicns under four separate
small business set-aeide solicitations. The use of negotiation !
procedures undexr the guestioned p:ccutolcnt- vas lavful and not !
in v:olation of a prior GAC decisicn. The regulation requiriag
the use of forual advertising procedures under ssall husiness
set-aside procurements was waived. The statute concerniag the

negotiating authority contains no indication ot any liait on the
negotiation procedures that can be used in such procn:cvontt. ;
(Author/SC) .
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X¥OProc. I
"- THE COMPTROLLEN OENERAL
BECISION ’ OF THE UNITED STATESDS
) o.c. soBaw
3-187250
B-147254
3-187256 .
FILE: 3187287 DATE: April 25, 1977

MATTER OF:  yationwide Building Kitntensnce, Inc.

CIQEST:

1. BSeries of GAO decisions sanctioning use of "exception one"
nagotiating authority (41 U.S.C. § 252(ec)(1) (‘970)) for
"small business set-aside" awards were premised on need
to justify rertriction of competition (which was otherwise
found to be proper) to omc category of bidders—-small
business concerns——since restriction of competition
under current lav is not compatible with formal advertising.

2. Ptocurenent regulati.nu have recognlzed that, even though a
sat-aside’ ptocureleut was technically a negotiated procurement
because cunpetition was justifiably restricted to one class of
didders under "exception one" negotintion authority, procurement
should otherwise be tonducted under rules of formal advertising
“wherever possible.”

3. 8ince Adninistrator, hSA has waived re1u1ation requiring use
of formal ndvertisingﬂprocaduren whenever possible under small
businens se:—aside prcicurements -and because statute containing

“exception one" negotiating auchoritj containg no indication of
any limit on negotiation procedurea that can be used in
"exception one" set-agide procuresents, use of negotiarion
procedures under questioned procurements ls lawful and not

in violation of prior decision.

Nationuide Building Hf?ﬁtenance, Inc., has o-oteated the decision
of the General Serviceq Administration (GSA) to use conventional
negotiation techniques (including the use of 1ncent1ve-type contracting)
€0 procure janitorial services under four szparate small business

set-aside gsolicitations (Nos. 4PBO~83; 03C6 1367 01; 4PBO-60;
03C6 1387 01). Nationwide inaists that the use of conventional
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negotiation techniques undet.cheseﬁprocure-:h;l is contrary to our

decision in Nationwide Building Maintsnance, Inc., 55 Comp. Gen. 693
(1976), 76-1 CPD 71. Although Nacionwide questions the use of these

techniquea, it does not otherwise object to the set-asides involved.

Our Nationwide decision held that GSA's use of “excepcion 10"
negotiating authority--that is, 41 U.5.C. § 252(c) (10) (1970)
--to negotiute procurements of janitorial services was not rationally
justified under existing law and regulntion. 1he cited satatutory
authority perniits negotiition "for property or services for which ic
ia impracticable to secure competition.” GSA -balieved that the
authority could oroperly be iuvoked to megotiare procurements of
janitorial services in order to secure a "da-itcd levai: of quality"
in janitorial contracting. We pointed out, houever, that the legislative
_ history of the Federal Property and Adminise’ cntiva Services Act
(40 U.S.C. § 471 (1970)), under which the contracts were being awarded,
revealed that Congress specifically rejccted tlie proposal to permit
negotiation to secure a desired level of quality of supplies or services.
Consequently, we rejected GSA's rationale for using the cited statutory
authority,.

The four sclicitatious involved in the current controversy were
not negotiated under 41 U.S.C. § 252(c) (10), however, Thay were
negotiated under "exception one” pegotiating nuthority-—that is,

41 U.S.C. § 252(c)(1)--which permits negotiation of contracts

if "determined to be necessary in- the public interest during the
period of a national ,emergency declared by the President or by the
Congress,"” (At present, a state of national emergency exists by
reason of a 1950 Presidential Proclamation.)

The Determinations and Findings (D&F) supporﬁfng the negotistion
of the janitoxial servicee requirement under sclicitation No. 4PRO-8)
is representative of the D&F's supporting negotiation under the
other solicitarions involved. The cited D&F provides:

"In accordance with' the requiremerts of Section
302(c) (1}, 304(b) and 307 of the Fedaral Property
and Administrative Sexrvices. Act of 1949: (the
Property Act), the 63 Stat. 377, as amended, I
make thie following findingas:

"FPR 1-3.201 provides that’ Section 302(c)(1‘
of the Property Act is to be used as the’ ‘authority
to negotiate unilataral set-aside contracts with
small business converns wher it is determined to
be in the interest'of assuring that a fair pro-
portion of the purchases and contracts for property
and service for the Goverument are placed with small
businesa concerns,
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"Ihe Cenural Sarvices AJ-inietrnt‘oa has consistently
rwarded the lnfotlty of 1its custodial services contracts
to.small bulinell firms by making the prncurements
totsl small bisiness set-asides. It is now proposed to
make all such procursments by negotiating unilateral set-—
aside contracte with small businesa conceins,

"While it 1s recognired that contracts involving
total suall business set-asides should he procu-‘ed
by small business restricted advertising whenever
possible (FPR 1-1.706-5(b)), it must also be recognized
that contracts involving such set-asides may properly
be entered into by conventional negotiation,

"A major factor in dorernining whether to use
conventicmial neégotiation or small business restricted
advertising is which method will batter promote the
intereste of saall busineoe concerns % * #,

YGSA. haséeound that procurelent of custodinl services
through the’ ntatutorily preferred method of fornal advartising
of emall business reottictef advortioing (horeinafter
collectively called 'formal’ advertising ) procadures
for lnrge and complex buildings has not been success-
ful: 1n obtnining the" performence ‘results for. whir-
contrec:ed. The contractor 8 level of- perfotnanvu
1nd1cetod a constant end’ persinteut decline withont
apparent régardlas te. uhether the firm was classified
as . small business .or larga‘businoss. The snnitary and
eo:hetic conditiou "of. buildinga sexrviced by coniracts
stendily and cumulatively deteriorated to what most
agencies termed unsatisfactory staZus because of the
several factors discussed below.

“Procurement of aervicee by contrnet expanded
rapidly 1n fecent years in conformance to the policies
of Budget Circular A-76 end the. ever increaaing dependence
on the privaee aector for contrnct custodial services
Lecause of" nanning and - budgetary constraintu. Many new
firns Were‘eatnbliahed to. parcicipate in ‘this expanded
nerke: in the hopes ' of obcaining Government contracts.
thy "of these firms were lncking in experience, poorly
organized and short of reaources such as management
expertise, experienced supervisora, and capital asaets,
yet able Lo qualify as responsible firms with the
assistance of the small bus’ness program under the
Small Business Act (15 U.S.(. 631).
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“lack of manugement expertise and the extrewma
competition among these new firms caused poor catiusxtnc
practices and irrational tidding. Bid prices on some
contracts have been below the minimum reasonable cost
expectations to perfo.m, The Comprroller General ruled
(B~171419, March 12, 1971) that Lcvause & bid ia below
reasonable cost expectations, is not a sufficient reason
for rejection of the bid. It is factual that a contractor
of the type normally bidding on custodial service contracts
will not maintain an acceptable level of performance with
a 'below-roat' contract, yet it ls very difficult
for the Contrascting Officer to refuse an award based
primarily on the loweat bid price, considering the
constraints of thae statutes.

""3ecause of the 1atge quantity of service
contracts; the time factor for opcrationalrnupport,
and personnel ceixing restrictiona GSA publilhed

‘general custédial service specificationa Hhich wera

meant to be astandard for all buildings undnr Government
control. Because of the individual requirements of
specific buildings, the standard specifications rcsulted
in some overstatement and some understatement of tasks
and frequencies, yet there was no way to allow contractor
flex1ibility in meeting contract vequirements as to tasks,
friquencies of performance. and the quality ‘of work
under a fixed-price iLow-bid contract.

"ContractLentorcement under these conditions requires
100~-percent !inspection of contrac: work, which GSA is

unable to provide because of budget end manning constraints.

To mollify this weakness, a penalty dcduction system was
resorted to for control purposes. Minimuu nan-hours

were specified and monetary. dcductiona vere' taken for
failure to meer minimum man-hour requircmenta, nr for
omissions ‘of service and inadaquata parfornance. This
system burdered GSA with managcmcnt ‘of the contract
operations by exception. Contractors initiated a constant
stream of protests and subsequen: appeals, uhich rasulted
in very heavy extra and unproductive administrative cost
at all echelons of GSA, and a hindrance to the.program
support of agencies. The penalty deduction system was
not successful as & contract enforcement tonl to improve
performance., It actually caused su adversary relutionship
between the contractors and GSA.
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"Porma) advertising procedures sre intended
t> broaden the competition to the maximum axtent. Under
the circumstances cited herein, rhe competition was actually
narrowed to the point where marginally qualified
and inexperienced contrictors formed the msjor portio:.
of the bidders. Reputable, experienced and quaiified
contractors daserted the competition for GS/ contracts
in favor of commercial bLusiness since this type firm
wvas not willing to lower its performance and production
otandardes and prices below the point of fair and equitable
return for satisfactory services given.

. "The concept of custodial service contracting is
unijue by virtue of the fact that management and
eupervieion ia the paramount 1ngredient for success.
A1l contractorn use essentially the sanme labor source,
since none can afford to maintain a work force without
a contract. ;The work force is hired vhen an award 1is
won, Reputable contractors depend on a fair profit
return to maintain a nucleus of expexieneed and
qualified: supervidore as a cost of doing business.

An underufinenced contract eliminates eny prospect
of providing A supervisory training- program; thus,
incompeteént and inedequace supervision becomes the
rule rather _than “the’ éxception. Often am under-
financed contrnetor must assign one supervisor to
\ several contract locations :in an attempt to keep

j costs within his.low bid price. The result is
I i unsatisfactory span of control and poor contract

5 management evidenced by poor planning and scheduling,
ineffective inspection and quality control, inefficient
use of manpower, recurring performance deficiencies,
poor supply and equipment conirol, and total poor
performance.

"The" problema and: factors discuased * & %

bOVe, support a determination to vme’ procurement

by competitive negotiation ag an exception to the
_ use .of formal edvertising which is found to be neither
. | feasible nor practicable under tha conditiona and
! circumstances cited, e.g. irrational bid prices;
inexperienced and marginally qualified bidders; lack
vf management quality and expertise; enforceable.
manageable specifications cannot be drawn nor
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administered; the narrowing of the bidders market; the
vary heavy extra and unproductive contract enforce-
went administrative coats suffered which are never
reflected in the bid price; and the hindrance to the
program support of agencies.

"Competitive nsgotiated procurement of custodial
services for Government bulldings of large size and
- complexity, under the conditions and circumstances
cited sbove, im more advantageous to the Governmment
in terms of economy, efficiency and efi"cctiveness than
is procurement by formal advertising and, is the Letter
method for promoting the policies of 15 U.S.C. 531 and
the small business set-asida program.

"Competitive negotiated procurement is also
considered likely to be consummated at less real cost
to the Government, all coste coasidered, and value
received for money spent, than could be obtained
through the use of low-bid, fixed-price contracting
methods,

"The use of the cost reimbursement type contract
with an award fee or an incentive-type contract is
2lso more advantageous since the use of audit service
can identify real costs as allocable and allowable.
The profit factor is also known and can be_ controlled.
The contractor can be compet.itively selectad and the
contract award can be made to the best advantage of
the Government, price and other factors considered.
Thus, the Government is assured of getting exactly
what it pays for and the competition ia expanded to
all offerors cn an equal hasis.

A further advantage of a cost-type coatract 1s
the fact that a proapactive contractor has no problem
with contract financing since any commercial;credit
institution will not hesitate to provide a line of
credit on an assigned Government cost teimburaemenc
contract. This further expands the competition sud
facilitates operaticns and continues viability of
service contractors to a tiuch greater extent than a
full risk low-bid contract at a suspect price,

A
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"The usa of the ITC not oanly aids the Covernment

in overcoming - * * [these] deficiencies * # &,

but it also is halpful to building service
contractors end the building ‘¢leaning industry in
general, It enables the, contractora, for example,
to invest in sophisticated equipment gnd systems,
ecc., which would not be possible under formally
"advertised contracts. A cost-type incentive
contracr fosters a stronger, more viable swall
business service contracting industry by removing
financial risk, improving management expertise

and removing the undasirable adversary relationship
through profit 1ncentives geared to performance.

"® & 2 [thene] find1ngs LI JEN
have been found applicable to the requ*rement
for custodial services at the Social Security
Building, Birmingham, Alabama.

"Determination

i "Based on the foregoing findings, I hereby
deternine, within the meaning of Section 302{c)(1l)
of the Property Act tLaat:

“The services described are to be procured
/ by a total small business sect-aside;

""Conventionsl negotiation 1is necessary, in
order to carry out the policy of the Small Business
Act and to further the purposes of the small business
set-aside program; and,

"Such ﬁegotintion is in the beut interest of
the Government.

“Based on the foregoing findings, I also determine,
pursuant to Section 304(b) of the Property Act, that it
is impractical to secure tha services of the kind or
quality required without the use of a cost-plus-award-fee
(incentive type) contract.
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"Upon the basis of these ¢indingc, I hereby
authorize the negotiation of an iacentive-type
contract for the procurement of the services
deacribed in these findings pursuant to Sention
302(c) (1) of tha Property Act."

We read the D&F as advancing esscntially the same line of
reasoning previoualy argued by GSA in the prior Nationwid. ‘protest
for justifying "exception ten' negotiating authority of janitorial
services, Then, as now, GSA: (1) criticizes the advertiserd procurenont
method for not permicting the achievement of the "level of performance'
felt necessary in janitorial contracts; (2) cites ocur Office for nat
permitting the rejection of a "below cost" janitorial services bid; (3)
describes the enormous burden of adequately supervising advertised
janitorial servicea contractas; (4) argues that adequate janitorial
aservicea specifications cannot be "drawn or administered”; and (5)
extolls the merits of negotiation in general ar~d inceutive-type
contracting in particular.

What is new in the current D&F (other than the citation of

"exception one" authority) is the argument that conventional negotiation
better promotes the interests of small business concerns.
GSA believes that negotiation promores the interests of "reputable,
experienced and qualified" swall business contrxactors as opposed to
those small buasiness concerns conr dered by GSA to be "marginally
qualified and iraxperienced"--ever though these marginal concerns
might possaas "certificates of conpetency' from the Small Business
Administration for janitorial eervices procurements in which the
"marginal" c~ncerns are compecting.

In our prior decisior. we held that the numbered arguaents vere
not lezally sufficient tu justify "exception ten' negotiati i) ‘authority.
The question now presented, of course, is whether these arguments
carry any greater weight to justify usc of conventional negotiation
rechniques when advanced under “evception one" authority.

In a series of decisfous in the 1950's, our Office authorized the
use of "exception one" negotiation authority to permit small business
set-asida awards, We reviewed these decisions in 41 Comp. Gen, 306,
314-315 (1961) when we said: '

“rn 31 Comp. Gen. 347 [1952] wae held that contracts may
be awarded to small business Jirms by regotiatioc.s,
under section 2(c)(l} of the Armed Services
Procurement Act of 1947 upon a proper determinatin..
by the agency hread that the award is necessary 1n

the public interest [during the period of a national emergency] * * #*

.
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"The decision reasoned that:

“'a & & {f the contracts here contewplated
properly may be negotiated with small business
firms at a higher cost to the Government than
is otherwvise obtainable, the fact that bids are
first solicited would not preclude the contracting
agency fron negotiatins the contract with a
amall. businana concern at a higher price. 1In
that connection, it would appear that important
considerations indeed would be necessary to
determine that the public interest requires
the award of contracts to small business
concerns vhan it s known at the time that
the procurement could be made from other
sources at less, rost tuv the Govermment.

In apparent recognition of such fact,
section 714(f)(2) of the Defense Production
Act of 1950, as amended, 65 Stat. 143,
provides that--

“!The Congress has as its policy that a
fair pfoportion of the total purchases und
contvracts for aupplies and gservices for the
Governr~at shall be placed with small-business
concerns. To efféctuata such policy,
small-business concerns within the
maaning of this section shall receive any
award nr contract or any part thereof as
to whicn it is determined by the Administration
[Swall Defense Plants Adminietration]) and the
contracting procurement agencies (A) to be in
the interest of mobilizing the Nation's full
productive capacity, or (B) to be in the
interest of the national dafrnse program,
to make such award or let such contract
to a small-business concern.'
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"In 31 Comp. Gen. 431 [1952] we held that although it would ,
not be legally propexr for a procuring agency to

enter i{nto A contract with a small businesg concern

at a higher price than otherwise might have been
" obtained in instarices where advertising 1a required

and fomal bids are solicited, where joint deter- |
minations (sSuch as under section 714(£)(2) of the :
Defense Production Act of 1950), are made in ad- :
vance, Lhe procurement may he negotiated with small \
business concerns at higher prices than otherwise
obtainable, Finally see 36 Comp. Gen. 1487 [1956]."

Acting in agreement with our decisiona, the Administrator of GSA

formally determined in the 1950's that contracts could be nesotiited
by executive pgencies with small business concerns under "exception
one' negotiating authority. See Federal Procurcment Regulations 3 i
(FPR) § 1-3.201(b) (1964 ed. amend. 32). . ‘ _l

' |

Our decisions sSanctioning the use of "exception one' negotiating i
authority were premised on the need to justify tha restriction of i
competition (which we otherwise foun. .o be proper) to one category
of bidders—-~small buginess concerns. Restriction of competition to
one class of bidders, however, is not compatible with formal advertieing
procedures under currernt lsw. Since we found the restriction of /
competition to be othexwise proper, the small business sect-aside procedure
had to be Justified within the context of nepotiation,

Nevertheless, “oth FPR and the Armcd Services Procurement X
Regulation (ASPR) soon recognized that, even though a set-aside
procurement was technically a nrgotiated procurement because
competition was justifdably restricted to one class of bidders under
"excaption one" megotiation authority, the proturement should
otherwise be conducted under the rules of forwal advertising '"wienever
possible." See, for example, ASPR § 1-706.5(b) (1976 ed.)} and
FPK § 1-1.706—-5(b} (1964 ed. amend 101). ; .
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It 18 our view that the above-numbered (previuualy considered asnd
tejacted) reasons do rc: justify negotiation under any of ihn statutory
exceptions to formal advertising. This conclusion is wot dispositive
of the legality of the procedure, however. The Acmipiastrator of GSA,
the officiul designated under the Federal Property and AdministvatLive
Services Act of 1949, aa amanded, to prescribe the FPR, has signnd a
waiver of .ne FPR nandate requiring use of formal advertiuing procedures
wvhenever possible under small business sct-aside procurements., In view
of the waiver, and in the absencce of any limit on the neg.:iation
procedures that can be used in “exception one" procurements, we must
conclude that GSA's use of conventional negotiation procedures under
the quastioned procuremsante is lawful and not in viclation of our prior
Nationwide decision,

Protests :leniad,

s e

Deputy anptroller
of the Unitad States
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