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Decision re: Antoine Predock; by Robart P. Keller, Deputy
Coaptreller General.

Issue Area: PFederal frccurement of Coods and Services (1900).

Contact: Office of the General Coudsel: Procurement Law II.

Budget Functicn: Gemeral Goverusent: Other General Goveraaeamt
(806) .

Organizaticn Concerned: Burns/Peters AIA Axchitects/Planners;
Forest Service.

Authority: Brooks Bill (40 U.S.C. 541 et seqg. (Supp. V)). &
C.F.B. 20.2(b)(¥). P.P.R. 1=8&,1004~2, F.P.E. 1-16,0803 (24.
ed.). B=-183355 (1975). B-182108 (1978) . B-~-18M606 (1976). 52
Coap. Gen. 686. %2 Comp. Gen. €90. 52 Comp. Cen. 738, 52
Comp. Gen. 787, 3& Cosp. Gen. 896. 55 Comp. Gen. 717. 46
Conp. Gen. 88%. 06 Comp. Gen. 0689.

The protesters objected tc a contract award for the
design of a nursery facility and sclar heated grecnhouse. The
protesting firms questioned the guality and impartiality of the
evaluation of hids ccndicted by the procuring agency. Industrial
and Systeus Engineerisg, Inc., alsc protested the alleged nisuse
of confidential saterials and the Porest Service's failure to
make a sole source award to it. Node of the protests vere
upheléi. (SC)
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WABHINGTON, D.C. 30848

FILE: B-187585 DATE: aApril 22, 1977

MATTER OF: Industrial and Systems Engincering, Inc.;
Cottrell/Vaughan & Associates, Inc.; and
Antoine Predock

OIGEBT:

1. Where protaster knew, prior to submission of its
propoeal, of the criteria upon which evaluation
would be based, subsequent protest against use of
criteria is untimely under 4 C.F. R, § 20. 2(b)(1)
(1976) when filed after recelpt and evaluation of
proposals,

2. Protest lnegmf arbitrariness in evaluation baged
on comments of advisory panel is without merit
where comments were prepared to'assist in dis-
cussions relating to source selection and appear
to be relevant to the areas of evaluition and
reasonably related to the scores asgigned.

3. Source selection official's decision fo revalue score
based on advice of technical advisor ig consistent
with evaluation scheme and provides no basis for
interfering with award.

4. Final source selection based on factors other than
numerical ranking is not arbitrary or:  capricious
when based on reasonable exercise of procuring
agency's discretion in a.pplying evaluation criteria,

5. Protest against participation of techniral eva.luatlon
team's chairman in proposal evaluation baged on his
recelpt of an allegedly prejudicial lettc'r is denied
where letter was sent nine months prior'to individual's
selection to participate in evaluation. Moreover, chair-
man's scoring of protesting firms was either higher
than or closely aligned with the scoree of other team
members,

6. Protent agaim)t release of "company cmfidential" report -
prepared under earlier contract with procuring agency
is untimely under 4 C.F.R. § 20.2(b){}) when filed after
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receipt of initial proposals, though apparent prior to
that time. Moreover, matter is not for consideration
in connection with bid protest where material dis-
cussed was not proprietary and where protester fails
to show how ita competitive position under instant RFP
was prejudiced,

7. Protester's allegation that contract should have been
awarded on sole-source pasis is denied where statute,
40 U.S.C. § 54123%. (Supp. V, 1975), specifically
requires that discussions shall be held with at least
three firms.

Industrial and Systems Enginering, Inc. {I.5.E,}, Cottrelli
Vaugnan & Agsociates, Inc. (Cottrell "and Antoine Predock
(Predock) protest the award to B\u'nsl Peters AIA Architecta/
Plannérs (Burns) of an architectural and engineermg (A&.h,
.coniract for the design “of a niurséry facdility and solar heated

‘greenhouse under a request for proposals issued by, the U. S,

Forest Service, Department of Agriculture. The protesting
firms have questioned the quality and impartiality of the evalua-
tion conducted by the Forest Service. L S.E. also protests,
among other issues. the alleged misuse of confidential materials
and tzerForest Service's failure to meake a sole-source award

to I.G. E,

The statutory framework for the Government's procurement of
A&LE services is provided by the Brooks Bfll, 40 U.S.C. § 541 et
seq. (Supp. V, 1875). Section 542 states:

""The congress hereby declures it to be the policy of the
Federal Government to publicly announce all require-
ments for arclutectural and engineering gervices, and

to negotiate contracts 'for architectural and engineering
services on the basis of demnstrated competence and
qualification for the type of profes-i.onal services requn'ed
and at fair and reasonable prices. "

Section 543 requirves, in part:

"The agency head, for each proposed project shall
evaluate current statements of quallﬁcations and
performance data on file with the agency, together
with those that may bé submitted by other firms
regarding the proposed project, and shall conduct
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discussions with no less than {hree firms rogc.rd!ng

snticipated concepts and the relative utility of

x:-rutiw rasthods of approach: for furnishing
required servicés and then shall gelect there-

i

1

1 fyom, in order of picference, based upon criteria

i t%“ stellighed ard published by him, no less than

| . ee of the firms deemed to be ‘the most hlghly
qualified to provide the services required,

Finally, section 544 provides, in part:

() The agency head shall negotiate a contract
with the highest qualiﬂed firm for architectural
snd engineering services at compensation which
the agency head determineg is fair and reasonable
o the Govemment. * * *,

——— -y

() Should tha'agency haad be {inable 6 négotiate

» latisfnctory ccnmct with the firm comsidered

tobe'the moat qulifled gat a price he’ determines

to be:fair ‘and reuonable to the Government. Acgo-
lations. with that tirm ahould be’ fox-mally ‘terminated.
e agency ueact shoulq t};en undertake negotiations

Mth the second’ most q'uallfxed firm., Failing accord

with the second most qua.ltned firm, the agency

Wead ‘shoiild terminate négotiations. The agency

head should then undertake negotiations with the

o t&nird most qualiﬂe d firm.

' ! - Ta the inatant cane. a;h otice ‘of Mtentian toﬁ,cmtract tor A&E
/ ser\ﬁicea wag? pnblished‘ the Ccmmerce Bun.nesa Dailyion May 17,
; 1976~ Nineteen flims responded by submithng updated statemients
‘ elr (qualificdtions, Stahdard Form (SF).254, "Architect-Engineer
d e‘ated Services Quebtioririnire, ‘See Federal Procurément,
R.em.mtlons (FPR) §§-1-4.1004-2 and 1-18, 803 (2d. Ed. June 1975).
I Follnwing: eva’luation ‘of thése forms, ‘the.Forest Service invited eight
| firms to' submit prOponals and to 1nterv1 ew for award based'on evalua-~
| tion crheria and. weighted! tactors, ‘publishied in & lettér of August 17,
| 19764 'Sevén ‘of the elght’ ﬂrms responded by submittmg proposals and
' part’icipating in the oral preaentntlons whicli were conducted by a
Y \arge-member Boaxrd of Contract Awards, assisted by a five-member
. Technicai Evaluation Team, Following each pregentation, the ﬁrm
was numerically scored by each member of the Board and Team.

v ' _3_
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Thereafter, Team and Board megberyg conferred to explain their
scoring {0 sach other. FevisedscoTes wore then ansigned. The
three firms receiving the high®s numerical Scores, by both
Board and Team, were selected for possible contract negotiations
under 40 U.S,C. § 544. Orn Ochber 4, the Boprd authorized the
contracting officer to conduct tlegotiauons wita Burns, Predock
and Cottrell and in that crder of priority. Award was m=d: to
Burns on Decmber 15, 1876. .

L S.E,. conténds that the Forest Service did not follow GSA
guidelines in evaluating A4E ffrms, - However, 1.S.E. does not
indicate in what redpect the Foregt Sarvice devisted from the pro-
cedires established by the Brooks Bill and'the FPR, 'We note
that the initial evaluation of A&E firxag wag baged on the SF 254,
as contomplited by FPR §§ 1-4.1004-2 and 1-18, 803, supra and that
final evaluation wasg based on criteria gent'to all pnrt‘{eu:ﬁvlted to
subrit proposals, gée 40 U.5, C, 543, To the extent that L S.E.
may be objecting to‘fh"e use of these eriterh, we note that’it’did not
protest untl) October.8, 1976, after pProposils were received and
evaluated. Our,Bid Protest: PrOcedureﬂ. 4 C.F.R. § 20.2(5)(1) (1976),
require that "protests based upon alleged improprieties in anyitype
of solicitation which are apparent prior to bid gpening or the closing
date for receipt of initial proposals shall be filed prior to bid opening
or the closing date for receipt of initfa]l proposals. ' Therefore, &
protest concerning the use of the publighed evaluation criteria would
be untimely and not for conaideratioa on the merits,

' I.S.E. a]so\argues 'that' the: ev'aluation o"tion of the score
sheets prepared by memiberaofthe. Technical Evaligtion Team
reflect a Jack of’ uniform.ity in the application of ,evalunti.on criteria
and a.disregard for suggested point Allocation‘pildelines. i The
protester contends that this renderxed the gelection arbxirax‘y and
capricious. We cannot agree, A1l Team mexbers evdluated all
proposals in the same five areds; projeet proposal, organization,
design ability, experxence, and special; comideration. Pointu were
allonated to each 'of the@¢ areas basedon ‘their relative: importance-
Numeérical scores. were given by esch Team and ‘Board member,
based on an-individual analysis”of ﬂle “offeror's presentatlon and
proposal, Team members also© wrote comments on their score
sheets relating to the salient characteriatics of the ‘offeror's
proposal, ontensibly to assist in gubsequent digcussions with .
Board members. Our examination of the comments indicates
that, in general, they are relevant to the area of evaluation and
are related to the scores given. Furthermore, we note that
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the propent!nn of thue lcoring forms by the Technical Evalus-
tion T»m was preliminary to discudsions with the Board, which
had ultimate responsibility for selection of the top three firms.

In %_o;le Emﬁeerinq Corporation, B183355, June 10, 1875, 75-1
C > We B ¢ app ca ¢ standard for review as follows:
"}t 18 not our, function to evnluate the qunliflcationa
of each firm to detarmine which should have been
selected for the award, Source selection is ‘the
responsibility of the contracting agency which
must bear the major criticism for any dilficulties
or expenses experienced by reason of a defective
mlynls. Therefore, it is our viow that the
agency's judgment in these matters ia entitled
to great weight and should be disturbed only if
shown to be arbitrary. "

In,aur view, L S. E,'s allegation regnrding the dxveruity in the
Team's coraments, when considered in the context of the overall

evaluation criteria and scheme, does not establish arbitrariness
in the A&E selection procedure employed by the Forest Service.

Cottrell protests the decision of the Board chairman to amend
his. score in accordance with the recommendation of the Technical
Evaluation Teara. The, record: inchcatea that the Board's prelimi-
nary ratings gave, Cottrell the highest nimerical score. IFcllowing
dlseusnions with'the Team members, however, the Board chairman
lowered his.earlier’ Bcoring of Cottrell, “‘convinced that he had
attached undue weight to a particilar featlire of the firm's presen-
tation relating to aﬂylewmg ‘of nursery facilities. As a resilt, .
Cottrell was displaced by Predock as having the highest numerical
score, Cottrell protests this "downgrading' because it was the
only firm whose preliminary score underwent change in arriving
at the Board's numerical rating.

. I our view, the protested change was consistent with the Tea.m 8
responmbility to adv:.se the Board. The Board chairman's decision
to reeviluate a prOposnl based on the Tgam's advice does not repre-
sent arbitrary or ‘capricious Board aﬂtion. Moreover, Cottrell was
not prejudiced by the scoving change ‘oecdause numerical séores were
only used to establish the final group of three firms with whom
negotiations would be authorized under 40 U.S.C. § 544 and Cottrell
was within this fFroup both before and after the scoring change.
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We note that the procedure of guduau n-.rrowing the field
of eligible firms was characteristic of the entire source selection
employed by the Forest Service. The original competition was
opened to ail firms qualifying under the terms of the Commerce
Busginess Daily announcement. Evaluation of the nin-..teen SF
254's submitted, limited the field to the eight firms invited to
submit proposals. Of the geven firms who actually submitted
proposals, three were chor,en for possible contract negotiations
under 40 U,S.C. § 544, A, 'final set ‘of Team Board discussions
relating solely to the relrtive strength of these three firms
resulted in the ranking of Burns ahead of Cottrell’ and Predock
based on the Board's acceptance of the Team's conclusion
that Burns 'had the best soils and agriculture expertise'
and "could also handle all other phases of the project, " \
matters which were proper subjects of evaluation under the

project propoexl” category of the published criteria. '

Predock: cox}tends that the most h.ighly ‘Gualified ﬂrm should
have been deterthined solely on the basis of the final nuxnerical
scorei given by the Board at the time the i‘ield was narrowed
from 7 to 3 firms. At that time: Predock was 2,4 points\ahead
of Cottrell and 3.1 points ahead ‘of*Burus (out of a possgible
100 points).. In this regard éur Office has consistently ptated
that technical point ratings are usefu]. as giides for intelligent
decision-makmg in the procurement process. but ‘whether'a
given'point spread between ,two competing: proposals indicates
the s: icant superiority ‘of ¢ one proposal’ over another depends
upon the facts and cu'cumstances of;each’ procurement and is
primarily a rratter withinithe dis cretion of the’ procuringmgency.
62 Codip. Gen. 686,600 (1873); 53 id, - 138;¢ 747 (197'*) ZIIC Dover,
B-182104, Noveihiber'29, 1974, 74-2 CBD 301; Trasor Jitco, Jac.,
54 Comp. Gen, 896 (1975), 75-1 CPD 253; Management services,
Incorporated, B-1846086, February 5, 1976,, 15 Eomp. Gen, M1,
TG_TEPD"TT In the instant:case, it was reasonable for source
selection oi‘ficials to inake’ ‘this final determination!besed on the
finer distinctions which could 'be made 'by du‘ect comparison
of ™ the most highly-quahi'ied firts, r ither than‘on the'bagis of
a pomt system which was mtended to, and did,- explicate genernl
levels of competency. In'view of the fact: that&the Board was not
lepally bound to the numerical ;8cores and becgmse it based its
ultimate recomimendation on'factors closely related to the object
of the procurement, as reflected in the’ evaluation criteria, we
cannot say that its determination was either arbitrary or an
abuse of discretivn, See Boyle Engireering Corporation, supra.
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. A final basis for queltlonlng the evaluation of proposals under
the instant contract is the allegation by I. S, E,, joined by Prédock
and Cottrell, that'the Team's capacity to objectively assist the
Board in contractor selection was compromised by a copy of a
letter which was sent by a former employee of I, 5. E, to, among
others, the chairman of the Team. Thi; letter was addressed
to 1, S, E, 's president and constiiated formal notification that
the employee was terminating his employment with I, 8. E.

1.S.E. contends that this letter was intended to demage 1. S. E.
and aspist the letter's author in future business dealings. The
author was » member of tlie design team ’Iproposed by Burns.
The letter was dated January 13, 1976, The procuremeant was
not advertised in the Commerce Cusiness Daily until May 17,
1876.° The team was selected September 27, 19786.

In our view, the Team chairman'e receipt of this allegedly

pre,,udicial letter'nine months pnor to his participation in an

dviaory"capacity on the ifstant procirement is not, by itself,
a sufficient basis for implying prejudice here, Moreover, we
nave examined the Team member's score sheets and note that
as to LS, E.,.. Predock and Cottrell, the Team chairman's scoring
was either higher than, or closely aligned with the scores of
other team members. Consequently, we find no basis for object-
ing to the evaluation on the bagis of the allegedly prejudicial letter,

L8, E,. also, proteats the release of a report entitled ''Feasibility
Study and Preliminary Degign for a Solar'Heated Greenhouse for
Production of Containenzed Conifer Seedltngs" to prospective
offerors under the instant RFP 2. . 'I‘hc,report was prepared iinder

an eaylier fxxed—price ‘contract between I.S.E. and the Forest
Service and was distributed to the eight firms which were invited
to'submit proposals. Each page of the report was marked "Company
Confidential" by I S.E., noththsta.ndmg a ''Government Rights
(Unlimited)" clduse in the underlyirg contract, which pave the
Government, "unlimited rights, for the benefit of the Government,
in all drawings, designs, specifications, notes and other work
developed in the performance of this contract * % %,

TS - 1 E. contends that acceptance of ‘the report, as marked,
constituted a walver of the Governr}‘ent'a rizhts under the cited
clatse and that'its reléase to other ‘Siferors was improper. How-
ever, L. S..... did not' protest until October 8, after receipt of
.initial proposals,” though it states that-it knew on August 17 that
wae feasibility study was being distributed to those offerors
invited to submit proposals. Thus, under 4 C.F.R. § 20. 2(b)(1),
suy.ca, this basis for protest is untimely filed, See also, 46 Comp.
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Gen, 885, 889 (1967), It is ligniﬁclnt that I. 8, E, . doel not con-
tend that the study contains proprietary information; nor does

the protester show how it was prejudiced in the instant procure-
ment by release of the study. Therefore, the sole basis for its
protest derives from the alleged breach cf an earlier, unrelated
contract and would not merit consideration in connection with our
examination of the propriety of award under the instant RFP,

I.S.E, next contends that its extensive involvement with the
Forest Service in thr” development of this procurement between
September 1975 and May 1876, entitled it to the contract award
on a sole-source basis. In view of the fact that 40 U, S.C. § 543
requires that, in A4E contracts, discussions shall be held with
no less than three firms; a sole~-source award would have violated
a statutory requirement for. competition. Furthermore. I.S.E.
knew that a competitive procurement was being condiicted by the
Forest Service, ‘on:May 17, 1876, when the procuremient was
announced in the Commerye Business Daily. Yet, I,S.E. did
not file a protest until Octoher 6, after interviews were conducted
and initial proposals réceivéd, Under the circumstances, this
basig for protest is untifnely under our Bid Protest Procedures,

4 C.F.R. § 20.2(b)(1), supra.

Finally, I.S.E. contends that its proposed civil engmering
subcontractor, who was also proposed: ‘by another unsuccessful
contractor, failed to adequately represent the’ protaster during
its presentation before the Board and relayed confidential informa-
tion'to its competitor. I.S5.E. also maintains that it has a'patent
pending for the Forest Service's proposed: greenhouse design,

As neither of these issues relates to the propriety of the Forest
Service's negotiation procedures or its decigsion to make award
to Burns, these issues are not for resolutio:1 by our Office in
connection with the instant bid protest.

Deputy Comptrollerl(zgr‘l‘;f'al
of the United States






