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DCCUNENT BESTNE

02059 - {A1112096)

[Protest against the Regnest for Prcposals for the Rep niq of *
TF-30 Jet Engine Turtine Blades]). BE-187051. Aprild 15, 1977. 18

PP-

Decision re: Chronalloy American Ccrp.z Chrosmalloy Div.-Oklakoma

; by Rolert ¥, Keller, Acting Comptroller General.

Issue Area: Federal Frocursment of Goods and Sexvices (1900).

Contact: Office of the General Coupsel: Procutement Lav I.

3udget runction: National Defense: Department of Defense -
Erocurement & (Ccrtzracts ((58).

Orgyanizaticn Concernsd: Departmunt of tha Air Force: Tinker APSB,
oK.

Authority: 41 LOlp. Gen. 148, 42 Cc:p. Gen. 346, 43 Coap. Gen.
193. 55 Comp. Gen. 10&0..52 cols. Gen. 773..53 Comp., Gen.
161. 49 comp. Gen. 128, .49 COI;. Gon. 127. €2 Comp. Gen.
312. 52 comp. Gen. 315~316; 55 Comp. Gen. 1362. A.S. P.H,
3-507.1(a) . A.53.P.R. 4=107(b). AiS.P.R..7-104.9(a). 4A.S.P.R.
9-202, 2(c). 8-156079 (1964). B-177436 (19"“). :

Proteatar alleged thnt & :cqnest for ptopczals tor the
repair of TP-3C jet engine turbine blades should be cnncellod
because/an amerdment to the Feyiest ‘incorporated docunents
containing data proprictary to the protester. Although proposals
were received, no award was madle pending this decision. The
protest was, denied, sgincao the protester aid not sustain its
burden of proviig conclusivoly that the Government wrongf:illy |
disclosed its proprietary data. (SC) '
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' FILE: B-187051 DATE:  April 15, 1977
MATTER OF: Chrowalloy Division - Oklahoma of Chromalloy
| Amarican Corgoration
DIGEST:
1, A;though there nayfbe some doubt, protcoter did not eungnin

burden of provinafby clear and convincing evidence that Air
Yorre wrongtully dioclooed ia RFP éllegedly proprietary TP-30

MV

blade shroud repnir roceoo'contnincd in unsolicited propusal

'nc to Juotify reconnendncion Fhar RFP be canceled, where (1)

Alt‘rorce contendo that pxoceos wvas dcvelopcd at Governnent
expense; (2) each step, iés well &s coubination of steps, in
Teépair proceon apparently . repreeento applicntion of common
shop practices; and (3) protester's proposed process was found
incomplete without nddirional Governnent-funded steps.

» R
Accengﬁgce of" praiéic.i'. unooliciced propoanlrio not diepoei—
tive that. TF=-30 blade shroud repair process setout in proponal
vas proprietery“d&ta and that Covermment violated protester 8
righte by diaclosing process in subecquencly 1ssued RFP, ‘'where
ncceptnnce was caused by administrative érror and: pr?pooel'
restrictive 1~gend recognizes that nonuroprietary coumon shop
prectxceo or process independently’ developed by Government or
anothez Firn are not protected ngeinet dieclocure by Govermment.

\
Although it is diepnted whethe; proeister 'g informnl disclosure

et

of alleged trade’ secret (repair process ‘on TF-BO engine) ‘to Air
?orce prior to eubnisnion of uneolicited propoeal containing

.proper reotriccive legend wao in’ confidence, legitinate proprie-

tary rights of protester .on alleged trade secret contained in
p'opoeal have not ' been defenced‘by prior Air Force-proteeter
dincueeions of gecret under repair contrec* or A{r Force's
limited “disclosure of secret to TF-30 engine manufacturer for
evaluation and testing purposee, since secret was not generally
disclosed by Air Force prior to unsclicited 'vroposal's eubnieeion.

W ' /”“4*7“ 2
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! 4. Althou;h trudc lccret cen exist 1n conbination of charactexistics
, . ' or cor.pf:nta::-. uch of which by 1uelt is in public domain, there
| should be no tradc secret protactipn. vhere combination of three
steps—esch of which is apparcatly commin ahop practice—spdex’: ‘to
. be determined by normal shop: prnctice and alleged. Mowner" of
trade secret expended no graat affort, to develop process, notwith-
starnding that knowladge of combined procncl bencfitcd Air Force
ind "owner's" competitors under R¥P, disclosing process-because
it informed them that this particu]ar process worked,

B e T ———

5. Where Air Force.exerciues ;:erogattve in dete"mtnins that TR=-30 ;
blade shroud weld repair’ procfls concained in prc txter 8 un~ .
solicitcd .proposal is incompleta and, unacceptab‘e nithout adding
Government—funded steps of prehuating prior to weiding and stress
relief after welding, process 1r nnuolicited proposal is not
entitled to trade secret protection, since there is nix of private
and Govermment funds in developins procesas.

——— p—— e < =

BACKGROUND
yy ' l

‘ Chramalloy Diviaion-Oklahama of the Chramally Americnn Corporatﬂon'

e n

of the Air Force, Tinser Air Force Buae. Oklahoma, fox the repair of
TF-30 jet engine turbine blades._ CPO's protest is that the RPP should
be canceled bacauese amendment 0001 to the RFP duted May 17, 1976,
incorporated documents containing data proprietary to CDO.. Although
propoaals have been received no avard has been made pending this

decision.
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The allegedly proprietary data included in amendment 0001 de~ |
scribed a weld repair method for the shroude on TF-30. jét engine l
blades. This data was essentially the same as that contained in |
CDO unsolicited proposal UP-PPDM~477. This prcposal was submitted on 5
December 16, 1974, and was approved by the Air ¥orce on'Hay 4, 1976, i
|
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' B-187051

The TF-30 blade r)u-‘-'ud repaix’ procasy 18 'to' repadr pitting in
the blade caused by .ult?,dltion. Sulfidstion is masentifally a
chenical deterioration o 1 the blade resu).ting vhen the blade is
subjected to extremaly Figh temperature during operation. Pitting
reduces the integrity o/ the blade's structure and can reduce engiue

efficiency.

D e T ——
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’ .. ChO has’ vheen. the Aix Force contractoz for the repair of TF--30

| ongite turbine blades since July 3C, 1974. When CDO recelyed the

avard, TP-30 blades were not repaired 1f the bhroud was pitfed deeper

thin 0,010 ihch. One reason for: this policy was that sulfidation in

excessof 0010 inch ‘on' 'tha TF-30 engine blade stirouds had only

recejtly become a significant problem when CDO received. the contract,

In this.regard, the Air Force asserts thst enhanced repair procedures /
on' TF--30 blades could ¢nly be implcmented after adequatc repairsble
blades fad been accumulated to justify cbtaining the necessary

‘ additional tooling, changing technical orders and verifying the proc~

—m———— p— et - =

. The cqhﬁic'tfci"iirocesa for‘.-.“repair of rrlfso ‘blade shrouds called
for n amendment 0001 of the RFP reads asg follows:

L . | _
| _ "First and second turbine blade shroud weld repair . .
“30"?3. .

o . . g, Blades that exceed inspection liuits for ,

either cross shrqud measurement or shroud edge pit limits l
] will be weld repajred using the following procedure pro- :
B vided no defect exceeds 0.040" deep into edge of shroud:

—— e e ———— - ————

‘o). ,
'(j . - "1. Kemove scale in area to be welded by
| localized burnishing.

" "2, Preheat hlade to 1650'5 (Argou atmo-
A ipbere preferred). 3
/S

i .. "3, Build up e&g? ‘of shréud suriaces
observing limits of attached skéich by TIG weélding. . Weld
per Spec PWA 16~33 using AMS 5837 (Lnco'®25) weld ‘wire. N
:',T Buildup must be sufficient to pemit findshing to original. -
P blueprint width.
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"4. Stress relieve at- 1600 + 25°F for two
Hours,

- "5, Piatsh. mchine to d:.nnsion on drmwe
_ ing of item being repaired, excapt that weid neterial may
be 0,000 to 0.005" thicker per sides than parent matal of

shroud," (The cmphasis is on the disputed data; CDO asserts

no proprietarv data claim on tha o*her 1isted thpl.)
Item 1 of the UP-PPDM-477 redds in pertinent part as follows:

| N "It s the recommendation of Chiomilloy that all turbine
/ blades * * * yhich exhibit erosion in excess of:0,005"
- measured shroud to shroud up to'a maiyinum of 0,040" be
suitably cleaned and wald propered followed by the build-up
of these shrouds hy GasTungaten Arc Heldins.

"Weld meteriel to be used should be" Ineo h2 g 8372
or Inco 62 (AMS 5679). These shrouds shou ehou.l then bhe
re-ground tv bluepzint dimension by utilization of the
electro~chemical grinding vrocess.

. "k & & After re-grinding ~f the added matorial the inner
' sides of the shroud contact surface should be blended to
within 0.005" of base material. * % %" ‘(Emphasis is on

the disputed data.) :

UP-PPDM—477 had the following proprietnry legend attached*

"Thio data shell not be diaclosed outside the%Government
‘and shall not be duplicated, usedf\or diooloeed in whole
. or in’ pert for any purpose other than to evaluate the
propooal- provided that if a contract is ewarded to this
offeror as a rasult of or in connection with the sub-
nission of thia data, the Government shall have‘the
right to: duplicate, use, or disclose’ the deta to the
extent provided in the contract. Thie reetriction does
not limit the Govermment's right to use informat)on con-
. e tained in the data 1f it is obtained From another. source
' o without .restriction. The data subject to this reutric-
tion is contained in all sheets herein."

3
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ChO elsegee that it dilcloled the ptocele incorporated in
UP=-PPDVM-477 in confidence to. the Adr Ibrce during the course of
the 1974 blade tepair ccetrect. The supply of, this in¢nreation
was ‘Jot required nor eontqlatod by/ the conf, ract, Thc _overhaul
ingtructions for the TF-30 were revised to {ncorporate this proc-
ess om October 16, 1975, and CDO coniracts for blade repair were
amended to cover the ~mhanced process on Janunry 7, 1976.

i

.The Air Force states that thn.ncceptcnce ‘on Hny 4, 1976. of
UP-PPDM-477 was the result of an edainiutretiVe crtor. After CDO
proti:sted to the Air Foice egelnlt]anendunnt 0001, tha epprovel of
UP-P?bHr&?? was rescinded,. The Air’' Force advanced the fcllowing
reacana for. the tecciacion,\ (1) the data in question vas deveioped
at -uﬁqtentinl Governncntyiaveatnent as a pcrt*cf the Component
Investment Program (CIP) and the Product SLpport Program (PSP), and
(2) 'the repair process was uexelv the application of common shop
repair practices krown gunerelly\throughout the inductry. In-order
:to develop repsir and laintenance procedures. for .the TF-30 cuginc,
:“wa CIP and PSP have been conducted on -a continuing basis since 1969
"he Afr Porce, Navy and the Pratt and Hhitney Aircraft Division of
Unitcd Aircraft Ccrporation (P/W)—the Tr-au engine manufacturer.

‘‘‘‘

Our Off:lce, '.I.n 1tl b:l.d! protelt funct:lon, ‘has. recomended in
ep ropriate circunstcncec the cancellation’ of a eclicitetion .which
urongfully disclogsed a proteetct'e propxietery data cr trade secrets
80.long’ as no avard has béen made, . 41 Copp. Gen. 148 (1961); .42 id.
346 (1963Y 4331d3: 193 (1963) 49 1d 287'(1969); 52 1d 312 (1972);

Data General Coggoration, 55 id 1040 (1976), 76-1 CPD 287, . In order

for this: recommendetion to be nede,}the protester muet present clear :

snd couvineius.evidence that the procurement will ‘'violate the pro- ;
teetcr'l proprietarerights. 52 Comp, Gen. 773 (1973); I. K. Inter- .
national, Incorporated, B-177436, March 12, 1974, 74-1 CPD 126

(affirming 53 Comp. Gen. 161 (1973))

ACC!!TANCE OF UNSOLICITED PROFOSAL

Cbo argues that lince the Air Force accepted CDO's unsolicited
proposal, the Government is liable for its unauthorized disclosure.
The May 4, 1976, acceptance 1nsofar as pertinent provided:

"Your UP-PPDHP477 is approvcd for all parts
LI R TR epecif “caiion Change will be initiated
on your Air Force Contracts * * # within the next

60 days * * *

This acceptance in aud of 1tself does not establish that CDO's
data was in fact proprietary and that the Government violated
CDO's rights by disclosing the data in the RFP.

]
. .
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The ‘Air Porce etetn that the acceptance of UP-PPDM-477 was -
caused by an administretive c¢rror. In this regard, an involved Air
Yorce employee states that he "was under the erroneous impression
that approval of the ungolicited proposal was required if the
service deicribed was desired, but it was not deing obtained undor
present contractc."

Horeover, even the terms of the restrictive legend "CDO attached
to UP-PPDH~477 (qucted above) reeognized that "the Goverunont s right
to use information contained in the data 1f it is ot - ‘ned from
another source without restriction" 1is not lilited Lnat s, 1f
the alleged proprietary data is found to be ectually nonproprietary,
common. shop practice or to have been independently developed by
another firm or tha Govermment, ‘the GSovernment's disclosure is not
wrongful. Contract B=-143711, Docember 22, 1960, affirmed May 15 and
June 21, 1961, where the Gevermment's arceptance of an unsolicited’
proposal was not an administrative error snd the wrongfully disclosed
data was found to have been proprietary at the time it was accepted.

WAB DISCLOSURE IN CONPIDENCE?

oy Alr rorce concedes that it dieclooed the date contained in
UP-PPDH—477 in the RFP, However, in order to eeteblieh a breeoh of
confidence by the Air Force juatifying canceliag thie solicitation,
it must be ohown that ‘(1) the- data*-epreaents a protectable ‘trade
secret proprietary to CDO and; (g)gthe oecret was disclosed in confi-
dence’ to the Air Force. See Restatement, Torts § 757 (1939);
Ferroline Cogp. v. General:Aniline: & Film' -Corp., 207 F.2d 912, 921
(7th Cir. 1953); Smith v, Dravo Corp,.,, 203 F.2d 369, 373 (7th Cir,
1953); 41 Comp. Gex, 148; 52 id. 312; 53 id. 161, 163,

, i€ a trade secret holder does not diéélooe the secret in con=-
fidence, the eecret ig' not entitled to: protection. Ferrol ne,
supra, at 922; Kewanee 0il Co. v.: Bieron Corp:, 416 U.S. 470, 475
(1973). The Jegend would be sufficieut. to protect from unautkorized
disclosure by the Government proprietary data in UP-PPDM-477. See
Armed Services Procurement Regulation (ASPR) § 3~507. l(a) and §

4-107(b) (1976 ed.).

‘ -\
; In the present‘case, both CDO end the Alr Force eoncede thet \
various oral diocueeiona coneerning this blade ehroud repair proceso
had been conducted from July 1974-~wh»n CDO received ‘the TF-30 blade
contract—to December 1974--when UF-PPDM-477 was submitted to the
Government., CDO asserts that it "frequently reiterated" to the Air
Force officials with whom it discussed the process from "as early as

—
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‘ i/ n
Jnly of 1974" thnt "GDO 1ntended to submit an unnolieited ‘proposal

wvhich covered [the] repair proeedute & & & [which]. adequately
collunioeted ‘the eonfidenttel nature of [tho] repair procedura.” A
CDO affiant asserts that "until the disclosure of that data
by tha Air Force, I believe that [Air Force officials] also con-
sidexed the information cotcérning the blade shroud repair pro-
cedurc. to be propristary data." 1n addition, Air Force officials
discussed the process .at the CDO facility where they signed the
visitor's regisrer, wnich clearly states:
3

"It is reeognized that I way observe or [0D0] may

diecloee to. ne ‘private and proprietary iuformation

.during my visit to [CDO]., Disclosura of any such

information might result in substantial detriment

to [cno]

"I therofore ncknowledge my. reaponsibility to mnin-
tein in confidence 311 infornation I eequire at. [CDO]
whichjis not’ ;enernlly eveilnble to otheto T ‘which 1s
opeeificnlly identified to me as private {nformation.,
I agree not. to dincloae any such information to otheres
without the exprese permission of an authorized repre-

nontat{ve of [¢cpO]."

(N
‘-’h ._1

Air ?orre nffianta nlcert thet the CDO ntatementn on the question
of whethor the allegedly proprietnry proceno was dincunned with the Air
Force in confidence’ere not’ true, One Air Force aﬁfiant states ‘that
"az no time can I recnll that anyone representing CDO ever ‘indicated
with regard. to any diecuenion that: the ‘mitters being discussed were
considered” eonfidentinl.” Thio affient further states that "I know
that thuy [CDO] never told me that'they considered the repalr proc-
ess regarding the TF~30 engine blades ws. confidential.” Other Air
Force afffants substantiate thios version. ' .

‘ From the record it appeers thet the procens fﬁlquention was
diselosed to P/W.by" the Air Force for evaluation and testing pur-
posas before UP-PPDH—477 waa received in Decenber 1974. A trnde
eeoret is: no 1onger proteetable when it bccomes public knowledge
or genernl.knowledg in the tracde or busineee.' Ferroline, supra,
at 922, Kelranee, ‘supta;*at 475. In the present case,. however, both
the Government and CDO concede that a disclosure to P/W of any

process concerning the TF-30 engine for testing or evaluation pur-

poses is necessary since P/W is the manufacturer of the TF-30. In




B-187051 ‘ | f

view of the apparunt coofidcotiel relatioolhip betueen the Government |
and P/W regarding TF-30 repairs, we do not ‘believe this lindted dis~ |
closure by the Government would either violata any existing CDO
proprietary rights or destroy the secret nature of any data which had
been disclosed in confidence to the Air Force by CDO., There is no
indication that the data in question was disclosed to any other firm
until amendment 0001 of the RFP vas issued.

A diac]osure may be oonfidentiel even if it is rot expresely
restricted, The confidentiality of a disclosure of proprietary data
can be implied from the relationship’ of the parciea and the circum-
oranceo of the particular case, Smith v, Dravo.Corp., supra, at 376;
Kewaiide, supra, at. 475; 43 Comp, Gen, 193; B-154079, October 14, 1964.
Inasmuch as the. deta discuoled under’.the TP-30 blade repair contract
was not generally diecloeed by the Air Poree ‘prior to the oubnieoioo
of the CDO unsolicited propooal conreiuing the reorrietive 1egend we
do not believe any legitimate proprietary rights of CDO have been .
defeated by the prior Air Force-CDO discussions or the limited disvlo-~
sure to P/W, ‘even assuming the correctness of the Air Force version of ,
these diocuosione.

wns DISCLOSED DATA A TRADE SECRET? !

. The major argument advenﬂed by the Air Force against CDO's pro- l
tegt is that the alleged proprietary data ie ,not, 'in fact, a trade |
seeret. In this regard theFAir Foroe asserra :hat (1) the repair
process wasg’ developed primarily at; Goveroment expense as a ‘joint :
effort by P/W, CDO and the Air, Porce, (2) ‘the repair process represents
merely tho application of common shop precticea, and (3) the proposed '
process was incomplaete and unacceptable without the preheating and |
stress relief steps added by P/# and the Air Force. These assertions, !

CDO's responses and our analyses are derailed below.

WAS PROCESS DEVELOPED BY PROTESTER OR GOVERNMENT?

effort by the Government, P/W and CDO from March 197&--be£ore ChoO

bacame involved in TF-30 blade repair. Numerous discussions with CDO

were had under the 1974 blade repair contract during which the Air |
Force states it conveyed information to CDO regarding P/W's and the i

The Air Force asserts thar UP-PPDH—W? was limply the emry of }
I
t
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Air Yorce's cf!orto 1n dcvciopiu. pit limits aud blade shroud repair
procedures, innluding rho possible use of INCO 625 for ‘yalding TF-3N
vares, which are componed of PWA 663 metal, as well as other

TF-30 parto nade of thil metal (e.g., blade shrouds). The Air Force
explicitly denies that' CDO unilaterally proposed the blade shroud
repair procedures, but' rather asserts that the INCO 625 process was
the result of joint Air Force, P/W and CDO efforts and discussions.

CDO denies that he Air Yorce dilcloaed thege repair proceduras
to, CDO. Rather, CDO fitates it introduced the: procedures, including
the possibility of INCO 625 for use on PWA 663 metal parts of the TF-30
enginé, to the Air Force, CDO claims it planned to use INCO 625 for
enhauced repairs on the TF-30 blades and vanes even before submitting
its proposal on the 1974 procurements, Moreover, CDO claims that the
Air Force encouraged it to develop this process during the course of
the 1974 contract. (Air Force affiants vigorously deay encouraging

Cno.)

. The INCO 625 lolution for welding TF-30 vanes and other PWA 663
TP-30 couponoutl (1nc1uding blade shrouds) is documented'by the Air
Force in a P/W handwritten memorandum of November 20, 1974. The Air
Force asserts that this ‘shows, P/W rather than CDO determined that '
INCO 625 could be used for. this application. This memorandum in-
cluded "preheating" and "stiess relief" steps which were not wmentioned
in UP-PPDM-477 (discussed below).

On the ain@% handb,thofﬁir Force admite that several months
earlier in July 1974, CDO submitted TF-30 blade shroud repairs
using INCO 625 for testing.

......

ber 18, 1974, CIP/PSP minutes. This telogram referenced "a meeting

with the contractor who 1s repairing and recrating TF-30 turbine

blades and vanes," {.e., CDO, which "revealed" a requested use of .

INCO 625 fox blado shroud repair. CDO claims that on October 30, 1974,
just prior to this telegram, it revealed to the Air Force, in confidence,
the details of its draft unsolicited proposals on the repair of blade

shrouds and vanes.

To aupport the argument that the Govermment doveloped this
process, particular reference is made to a2 TF-~30 blade shroud
repair process developed by P/W apparently during the Summer/Fall of
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1974 vhere blades with pitting m ‘the shrouds not excesding o 060
inch were to be welded with PWA 694 hardface uIld. However, this
process was never endurance teited and was discontiried aftar CDO's
unsolicited proposal was veceived. The Air Force states that
further development of this process was discontinued because a
"hardface" wveld was not ncldcd for blade shroud welding,

Inasmuch as the bovernnnnt di.cided to 1ncorpor;te the basic
method coutained in UP~PPDM-477 rathar than this P/W wethod ‘and in
view of the differences between the processes, we are not persuaded
by the Air Force contention that the P/W approach' somehow precmpted
CDO's trade mecret claim on the UP—PPDH—477 process.'

The detaild of the P/ PHA 694 bladc shroud- ‘répair process were
first mentioied 1a the CIP/PSP minutes of Novembor 18, 1974, as a pos-,
sible solution to the sulfidation problen. Except for the November 1974
telegran mentioning the iINCO 625 process. no othar blade shroud repaxt
proceas was mentioned in the,CIP/PSP minutes. Tha‘Harch 10, 1975, C1P/
7SP minutes; indizate that nulfidstion limits and repair ‘proceduras had
been initiated for blade shroud repairs, but ;ompletion of this proc-
esg had been delayed. At that meeting, the P/W npproach discussed
above was dropped. Up until that meeting, the CIP/PSP minites indi-
cate that repair limits and procedures for sulfidation were inadequate
but P/W was "1n process" of developing limits ‘and procedures.

..v.

an Air Force official omn Mhrch 13, 1975, the Air Force allegedly

agked CDO to provide the "procesa ‘history on * % % sample blades"
presented at the March 1975 CIP/PSP conference. The INCO 625 repair
process for blade shrouds was adopted by October 1975 and later was

incorporated into CDO's TF-30 blade contracta. }

In view of the foregoing, we believe it was more probable that
CDO introduced the INCO 625 process for welding TF-30 blade shrouds,
although the record is certainly not clear in thia-natter.

- 10 - fﬁﬁ?
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WAS PIOC!SS COHHDN SHOP PIAFTICBi

The Air rorct hau alao alloged that each of the three claimed

propristary steps of the UP-PPI™-477 process was aerely the appliea-~
tion of "common shop practices” used in the repair of jet engines.
We vill discuss each of the three steps arnd the combination thereof

to see if the process represents a trade secrct.

. Waa 0. o,c Inch Repair Limit a Trade Secret?

. Tha 0.040 inch repair liwmit is explained by a CDO affiant as
follows:

" t,* The 040" _tolerance was calculated on *
thﬁk‘aais of our analynil of .blades we had retained
[undér)the 1974 contract 1imiting repair to’,.010"
tolerance]. As & -general nattar, a shroud rap%it
tecpnique shovid not .remove any more of the’ basic
-ttul than: 1s absolutely necessary.: The moxn you
zr11d into a wetal, the more weld you have ' to apply
to build the metal back up. We wanfed to minimize

,tne amount of metal which might be removed in the
‘repair process. Our analysis of blades we had re-
tained showed us that almost every blade would be
tepaired i1f we adopted the .\)40" tolerance."

The Atr’ Force snya :the 0.040 flich rcpair limft waa nothing new

jln view of the'0, 060 inch 1imit of the P/W PWA 694 ahroud repair

prOﬂess. As’ 1ndicated ubove, we find this argument totally unpersua-
sive.since the ¥/ -roceae hag. never been reduced to practice end it
involved: a differenc welding mnteria]. _Further, if 0.060 inch is &

Mfeasiblc" vepair fimit, why was not this limit rather than the 0.040

inch lim?’ 1nc1uded ln ‘che proteated RF“?
="\ :

. On the other ﬁand the CDO unalysis appears to be merely the
resth ofzan emplrical study of the bladhs on- which the shrouds
were pittcd éeeper‘than 0. 010 1nch. .’ These blades wera stored at
€D0's facility ‘pursuant to tha:terms of the 1974 blade repail¥ con-
tract. This study’ simply inyslvéd measuring the pit depth-in ‘the
blade shrouds. :Thiz "study" 'of the blade shrouds apparen: ty showed
thet almost 211 of the blades vere not pitted deeper than 0.Q40 inch,
80 vhat the engineering rick and “rouble tn repair deeper pitted

?
r \

blade shrouds were vot Justified. The Government could have as easily
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performed this analrsis iteelf but for tho fact that " the blades
were required to be\stored at CDO s facility. It appears that CDO
ec:entially volunteered the study to support its unsolicited pro-
posal and to allow it to repair more blades under its contracts,
Consequently, we do not believe the 0.040 inch tolerance in and of
itself 1is a protectable trade secret,

Was Use of INCO 625 Weld a Trade Secret?

CDO states its choice of INCO 625 (also known as AMB 5837) weld
material--a commercial nickel based alloy--for S1ade shroud repair was
based on'‘its analysin of weld compatibility with the nickel based PWA
663 of which the blade shrouds are compoqed ;

'In addition ' to cleiming that CDO was told about INdb'625 for re-
pairing blade shroudec, the Air Force asserts that the INCO 625 selec-
tion was merely the application of common machine shop practice. An
Air Torce affiant explnins:

"% & % The technique for restoring wetal to deteriorated

portions of jet engine blades and regrinding the

blades back to blueprint specifications has not

changed in [10 to 15] years, The_.use of weld

material is determined by the compoeitio- of tha

base metal to be welded. In the case of- the TF-30

engine blades composed of high nickel alloy. the

selection of INCO 625 welding wive was nothing

more than the application of cormon engincering

practice which requires use of compatible metal to

effect an acceptable weld jotnt/build up. * & &

From our review, the choice of a high nickel alloy for use as
weld filler on a high nickel metal which is subject to high temperature
ugse uppears to be only logical. In this regard, the INCO 625 weld wire
is not only used 'For blade ahroud vepair in the TF-30 engine, but also
for repairs to the reat of the turbine blade and the vanes., Moreover,
an Alr Force affiant atates:

"INCO 625 weld wire is also uged in our shops when

welding is required on metals composed of a high
nickel alloy."

-12 -
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Alsc, | thc Air Fcrcc rcfcrs to: NAHAIR 02~1—517/T 0. 2-1-111/DH--a
gencral proceas technical order which ‘has been in existence for

' nany ycara-which regpgnizcc that INCO 625 weld wire is a, cuit-

’’’’’’

jet cnginc turbine uladea.h Further, TRW, Inc.éﬁan 1ntereated party
in . the.protest-hae submitted material to our office which shows
INCJ 625 has been’ uecd since late 1972 for repairing commercizl
jet’ cngine “turbine -olades’ (not composed of PWA 663), Furthermore, .
a CDO affiant sccmingly recognizes that only a few typec of ‘weld °
material are auitable for the blade shroud repair application as
follows.

N * Prior to July of 1974 the weldzng

uatcrial generally applied to. PHA 663, the metal

used for blcdc shrouds, was either the Inco 62 or

the. Hastelloy W or- -X,. The Inco 62 is afchcmically

simple; weld which has a - low alloy content. The -

Hastclloy W or X 18 more complex, and aigo" morc

expensive, # * % I thought the Into 625 was the

best selection when price and all technical factors

were considered n

It mny be questinncd 1f INCO 625 was auch an "dbviouc" choice,
why did not P/W melect’ it rather than PWA 694 for. blade shroud repair.
However;, it 1is ccrtcinly ‘possible. thct4PWA 694 could also have
successfully been ‘uged for this application. . As noted above, an
Afir Force affiant says that the use of PWA: 694 was not continued
because the "hardface" material is not required on the shrrud and
not becausa its use was unsatisfactory. Also, in the TRW material
supplied our Office, it is shown that PWA 694 weld material has been
successfully used for weld work in jet .turbine engines,

e ) , 1 ,
In view of the foregoing, we are not persuaded that the selection
of INCO 625 weld wire for the blade shroud repair application can be
categorized in and of itself as a protectable trade secret.

ch 0,005 Inch Tolerance a Trade Secret?

The specification that the material be reground to within 0.005
inch of ‘he base material has been cxplaincd by a CDO affian. as
followr.:

-13 -
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"The decision }y CDO - £o grind welded material
Vidck to .005 iﬁEh off the base material is a departure
froc. an accepted ‘practice of grinding weldinga to
engine parts flush with the base metal, \The practice
of grinding 501“H‘tftha weld 1s fiush with the base
metal frequently 12ads to over-grinding. CDO's pro-
cedure removes thiun obstacle to effective blade
repair.'

On the other hand the Air Force asserts that restoration to
within 0.005 inch uf blueprint dimensions was a common shop tolerance
considering the cype and criticality of the par: involved. An Air
Force affiant explainsg:

"The ideal situation would be to blend the added
weld material perfectly with the original base
material. As a practical mnitcr this ‘can” hardly
be achieved and the trade off io a conoidctation
of the chance of grinding out baae metal or.
allowing a 1ittle“bit 6f the wald material to
hang on to the base metal 0.005" is regarded
as standard for most areas of ‘the turbine blade
or vane end is a tolerance which can be as a
practical matter achieved without any special
requirements. * * * We ugse this tolerance fre-

quently in our own repair facility. # & #"

From our review, we are persuaded by the Air Force's contention
that the 0,005 inch teclerance, in and of itself, does not represent

a trade secret.

Was Combined Process a Trade Secret?

A trada sacrat can exist in a- combination of characteriatiro
or components, each of which by itlalf is in the public domain. if
the combination represents a valuable oonlribution ariaing frow the
indcpendent efforts of the person orqfirm claiming the trede se-rat,
See A. 0. Smith:CoFporation Vi Petroleun Iton ‘Works Co.. of. 0hio.,73
F.2d 531, 538—539 6th Cir, 1934), Ferroline, supra.LImporinl Chemical

Industries Limited v, National :Distillérs and Chemical Corporation,
342 F.2d 737, 742 (24 Cir. 1965); Nickeélson'v. General Motors Corpora-

tion, 361 F. 2d 196, 199 (7th Cir. 1966); Grismac Corporation v. United
States. 22 CCF para. 80252 (Ct. Cl, No. 4=72 (1976) Etricl judga

opinion)); 53 Comp. Gen, 161; T. K. International, supra.
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It ie apparent that knowledge of the three ailegedly proprietary

: cienentn of the blade shroud repair proceaa certainly benefits’

the;hir Force as. well &8 conpetitora under the protested RFP,,
otherwiee they would ‘not have been. included in the RFP, This
prociés apparently works so the competitora do ‘Aot have to use
their own technical knowledge to derive a blade shroud repair
process. that will work. There would be uncertainty that other
poasible proceeeee would work until they are appropriately teated

gﬂowever, aince thﬁ)combination of the three éteps discussed
above #écems -to. be determined by normal: shop practice (e.g.; dimen-
lione ace beat brought to tolerance after welding),iit would appear
that. the process ehould 'not be regarded as &' proteétible trade
sectet. See 53 Comp. Gen.. 161, nffirmed T. K. International, supra,
which also involved a weld repair proceue on jet engine components,
where ‘tha- comhination of steps known to the’ ‘Air Force was also

f*und to be determined by normal ahop practice.

In ndddlion, one factor courte have 1ooked to in aacertaining
whether a proceas reprceentl a protggtable trade gecret is the
degree of effort; expénded 1n developing thc procesa by the alleged

“"owner:" ‘Sea: Perroline.‘aupra. ‘Nickelson; supra. It would appear
that'cno expended no great effort to develop this: process, e.g., the
0.040 inch repair limit was derived from simply measuring the depth
of the pitting in the stored blade shrouds and INCO 625 was
apparently selected by CDO as appropriate for weld repair of
TF~30 .hlades and vanes even before CDO wae awardéed the blade repair

contract.

Based on the foregoing, although the matter is mnot free of
doubt;, the steps in the UP-PPDM-477 process, as well as the com-
bination thereof, appear to represent the application of "cormon
shop practices" and not a protectable trade secret.

.DOES ADDITION OF PREHEATING AND STRESS RELIEF STEPS PRECLUDE
TRADE SECRET PROTECTION?

The Air Force aluo asserts that the UPLffDM—477 process was
incomwplete and unacceptuble. Step 2 (preteating) and step 4 (stress
relief) of the complete blade shroud repair process disclosed in

-15-"
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amendment 0001 were not 'in UP-PPHM~477 These steps were edded at
the insistence of. PIW and the Air Force after ‘the P/W teats on the
sample blades submitted by CDo in July 1974, on qhich the*shrouds
were repaired sith INCO 625. The.Air Force states that theitests~—
which were conuucted prior to ‘UP~PPDM~477"'s submission;;revealed ‘

WAV LI

significant microcrscking or "hest tears" in the repaired shrouds.
(CDO says that it was not awere of the microcrscking'problem untl
1975. )  P/W and the Afr’ Force insist that the microcracking can only
be reduced to an acceptable level 80 as: not to" adversely“sffect ‘the
matarial's structural soundness by’ preheating blades to, 1000°F
before welding and stréss relieving at 1600fk+-25 F, after welding.
The Air Force states that after CDO was informed of the necesssry
heat cures, it submitted new blades for testing using the pre~ and
acceptable in 1975. ThehAir Forge;‘theféfore, allegesathst e%en
assuming that CDO. developed the}UP—PPDM—477 portion\of the blade
shroud repair\process, the sovernﬁent funded a significent part ‘of
the total implemented proress becaiuse of the: addition of" these steps.
Consequently, the. Air Force dﬁntends that this mixture of. private
and Government fuids in develcping the complete process precludes
ChbO's trade secret claims on the blade shroud repair process. See

49 Comp. Gen. 124, 127 (1969) and 52 Comp. Gen, 312 315-316.

CDO asserts that some microcraeking always appears in metals
that have been wald repaired--a fact which is admitted by ‘an Adr
Force affiant. However, we cannot disagree with the Air Force's
determination that such microcracking that will adversely affect
the structural soundness of jet engine turbine blades is -an unaccept-~
able risk and that this problem can be cured by preheating and atress
relief., See Maremont Corporation, 55 GComp. Gen. 1362 (1976), 76-2

CPD 181,

. CDO also assert that it still'belieﬁes that the additional
proc&dures are unnecessary. 'In this regard a CDO affiant states
that ' it ia his recollection that the ‘blades submitted in July 1974
had been built up with INCO 625 weld. However, he states that the
welded material had not been ground back because CDO did not then :
have the tooling to grind or measure welded material to achieve the
tolerancea specified in UP-PPDM-477. Tha Air Force has not responded
to this CDO position.
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In addition, the\CDO aff:l(ont oayo thar. theoe bladea had not

been) coated with PWA 73 aliminide coabing, Which 1s speciffed: for

'I‘I’-30 blade- ‘at- the end: o1 rhe ropair proceas. He aaeerts =that:
this’ ooatmg fakes: 'p“osf:-weld stress relief’ unpécessary because
during applicet'lon of the coating, the blades ara put through more
extenaive heat oyoles j.':han ‘the- specified at:teos ralief, Also, the
commercial literature. ht.ppl:led this Office by the Air Force on INCO
625 states that "[INCO '625] require[s] no post-weld heat treatments
to mainta:ln [it:o] high strength and ductility."

Ironioolly, C‘DO awo ossexto th&aﬂt the pre-heat and post:-heat steps
are "atandard ohop prac\.:lces" well knovm to CDO. . CDO cla:tms that:,
it did not propose thes&‘ st:epis becauser :\I.t d:ld not bel:l.eVe they were
necessary, and ‘Air Force'persomnel’ ené‘duraged CDO niot:; ta pre-heat ‘or
poet~heat the blades for& teoting purposos to ' mee. 1f INCO 625 was; an
acoeptable weld material! fo’f'blode shrouds and to see if P/w would
accept the. blodea without these expensive creatmenta. : The Air Force
Las not speoifioally responded to these coptentions, although Aix
Force. affiants: have: specifically denied encouraging CDO to develop

the stiroud repair proceso.

Natwit:hotanding the foregoing, 1t 1is certa:hly the A:l.r Force's
preroghtive to detarmine that\ t:he specified pre~ and post-heating
t1eatments ayre-necessary to‘ asaure safe repairs of .critical items.
Sea.D. Moody & Co., Inc., 55 Covip. Gen. 1 (1975), 75-2 CPD 1. Also,
although the pre- and post-leating processes secen.to be "common shop
practices” in the aircraft engine welding field, the 'fact rema:hs
that these steps are not contained in the UPR-PPDM=477 blade shroud
repair process.

In 49 Comp Gen. 124, 127, and 52 Conp. Gen. 312, 315-316, we
found that significant Govetnment fund:lng of computar software in one
case and rocket motor. materiala in the; otl\er prc ludeo a propriatary
data’ claim on these items’ by, contractors who develoPed processes under
conttacts containing the ASPR' "Rights- in Technical Dsta Clause,"
(Clause is mow codified &t ASPR § .7-104.9 (s) (1976 ed.).) In these
cases, we adopted the Dapat ‘tment of Defense policy interpreting this
clause which is set cut in Hinrichs, Proprietary Data and Trade Secrets

undet. Dc_pnrtment. of Defense Contracto. 36 }[:ll L. R. 61 at 76 (1967),

as follows:
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. "Where there ie a mlx of private and,
government funds, the developed item canuot be
said tp have been developed ae“private expense.
The righte will'not be allocated on ‘an 1nvestment
percentage besle.' The. government will get 100
per. cent unlimited rights, except for individual
componente which were developed oompletely at
private\expenee. Thus, if. a‘firm hae\part*ally
developed an item, it must decide whelher it
wants to sell all the rights" to the goyernment
in return for government funda for oompletion,
or whether it wants to complete\$he item at its
own expense and protect its proprietery ‘data,
On ‘the other hand, 1f the government finences
merely an improvement to a privetely developed
item, the'government would get unlimited rights
in the improvement or modification but oaly -
limited rights in the basic item."

We believe the -oregoing statament of pof&oy 1s‘app11cab1e whether
or not the standard "Rights in Technical Data Cilause" is inclided

in the contract. See ASPR § 9-202,2(c) (1974 ed,).

~ Since the UP-PPDM-477 prooeso was determined unaocepteble with-
out the additional Governmentnfunded heating stepe. we cannot con-
clude that CDO has proprietary rights in the TF-30 blede repair
process incorporated in amendment 0001 of the RFP.

CONCLUSION

I view of the foregoing, Do aid not sustain its burden of
proving by "clear and convincing evidence" that the Government
wrongfully disclosed its proprietary data as to justify a recommenida-
tion that the RFP be canceled. See T, K. International, supra.

Protest denied.

Acting Co;;jgzgggitzgﬁg}al

of the United States
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