DOCURRNT BESU!IR !
01998 - [A1232211]

[Translation Services for Yederal Court]. B-186919. April 27,
1977. 5 pp.

Decision re: Gustavo Hoffman; by Rchert F. Keller, Depuiy
Comptroller Geneial.

lssue Area: Personpel Nanagesent and Compensation: Compensation
(305). .

Contact: (ffice of the General Counssel: Civilian Personnel.

Budget PFunction: General Government: Ceptral personnel
Managesent (805).

Organizatichn Concarred: United States District Court, Southern
District of Rew Yoirk. \

Authority: 28 U0.S8.C. 753g. Ix Parte Petersom, 253 0.5, 300, 314,
314 (1%20). 6 Ccap. Gen. 354, 6 Comp. Gemn. 180. 7 Comp. Gea.
364, 6 Comp. Geb. &784. 32 Coap. Gen. 427. &3 Comp. Gen. 390.
% Comp. Gen. 561. 45 Comp. Gen. 689, 2§ Ccap. Gen. 928,

————

The propriety of paying an interpreter for services 7 :
days a veek in providing sisulcarecus tramslatioss for trials ie
New York City vas gueztioned. The court ordered the tranmslator
to provide services 7 dajs a veek for the ducation of three
trials, so0 he may be paid for days oa wkich th¢ court was 0t in
session and no services wvere rendexed, less feas ezrned for
services rchdered to others on 2hoss days. (RES)
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THE COMPTROLLER ENERAL
OF THE UNITED STATARS

WASBSHMINGTON, D.C. 08040

FILE: B-186919 OATE: April ©7, 1977

MATTER OF: Gustavo Hoff'man - Translation services for
Federal court

DIGEST: Interpreter was uppointed by Fedaral District
Court and ordered to be preparsd to render
translating servi ces 7 davs a week for dura-
tion of trial. Order also pravided for pay-
ment of interpreter for 7 days per week.
Since ¢ourt 'srder constitutes valid contract
and r'elatior;ship estzblished between court
and 1nterpmter is not that of employer-
employee, 1nterprete»' may be paid for days
on which c/surt was not in session and mo
services 'sere rendered, less fees earned

. for services rondered to other persons
on such cays.

By a letter rucetved in this 0ffice on January 24, 1977, the
Administrative Ot‘tice of . the United States Courts has requested
our decision concerning the propriety of paying Mr. Gustavo
Hoffman for his services in providiny simultaneous translat.ions
from English to Sparish for trials held in the United States
District Couv:», ror the SouthernDistrict of New York.

.' B Ay A L
The record {ndicates '.hat in feach of three criminal trials
held in New York diring 1976, the Assi-stant United States At-
“torney applied to *he- Count-. f‘cr the appointment of Mr. Hoffman
to provide sinultaneous translation servlcea for non-Englisn
speaking defendants. Ir r;sponse thereto the clerk of the
‘United States Districf C>urt for the Southet‘n District of New
York was ordered by Judge Mar-vin E. Franiel on February 19,.1976,
to pay Mr:. Hoffman $1}"5 ‘per day t‘or Tuesday through Friday, ex-
cluding official Court holidays, for his services from February 24,
9"6 t:hrough the con:lusion of the trial, in ‘the mitter of
United Statés v.:Fernando Valenzuela et al Judge Robert L.
‘Eﬁ‘ter, however,. cn June .1, 1916, 1ssued an; crder to_ pay -
M Hoﬂ‘mn for his serviceés from-May 17, 19"6 through the con- )
clusion of the trial, at the rate of $125° per day, 7 days a. weex,
Monday throug}) Sunday ' excluding official Court holidays in the
case of United States v, Rev. Alderto Mejias, e1. al. A similar
order for $125 per day, 7 days a week was issued by Judge Richard
Owan for Mr. Hoffman's services from July 26, 1976, through the
conclusion of the trial, i the matter of United Stebea v.
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Juan Antonio Alvacez, et al. The orders which require payment to

" M, Hoffman for 7 days a waek were avidently based upon Mr. i>f{man's

affidavit stating that compernsation on such terms is standard in ths
profesaion for the services of a simultaneous interpreter. In ex-
change for such coupensation, the reievant cowt orders required

Mr. Ho*fman to perform aervices on each of the 7 days ‘f the week
during which the Cowrt may be in seasion.

Upon rendering his services, Mr. Hoffman submitted invoices,
which were referred to the Administrative Office of the United States
Courts (Administrative Office) for payment. The Administrative Office
Initially refused to make any payments ' to Mr. Hoffman on the grounds
that the cost of simultanecus translation, when provided UPOﬂ the
motion of the United States Attorney, wa3 an expense of litigation to
be paid from appropriations mude to the Department ofJustice.
Subsequently, an agreement was reached batween the Admimistrative.
Office and the Juatice Department whereby’ each ageicy would pay one-
half of the total cost of translation services for.cases. already
concluded or in progress. Although the Department of Justice ap-
parently hts paid in full its portion of the involces, authorized
certifying officers of the Administrative Office have disallowed
laims for interpreter's fees for Saturdays, Sundays, periods ‘during
which trial was posfpaned and other days on which Court was not in
sessiocn and on which no sarv.ces wero rendered to the Govarnoent.

The Administeative Office tas, thercfore, requested a decision from
this Office as to whether such claims may laufully be'paid.

It is the position of the Adminlstratiye Oﬂﬂica that a deter-
mination as to whether the 1ntorpreters are employees of the Faderal
Govérnment or are independent contractors ir dispositive of the
propriety of payment in tris matter. citing ‘the decision of the
Comptroller General at 6 Corp. Gen. 364 (1926), the Admdnistrative
Office contends that a contract for translating a foreign lansuage
into English and vice versa is essentially'one ror personnl aservices
to be performed by fovernment ‘employees. Such a ‘contract, it is
argued, is proscribed as creating a relationship tantamuunt to that
between employer and Pmnloyee in contravention of the civil service
laws.

The term "persona‘ services" as used in é&FIy decisicns of the
Comptroller Genaral included all ‘services normall - performed by
Govermment employees and all services which. could:be performed. by
incumbents of existing.civil service 'positions. it was held in those
decisions that Government agencies wera not authorized to contract
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. for the performance of' -u:'ﬁ services becauss 1 was considerid that

Cover/.snt functions’ should nol. be performed’ w contractora who
could not be personally heid reaponsible for failure or misfeasance.
6 Comp. Can. 140 (1926), id. 364 (1926); 13. 474 (1927). See also
32 Comp. Gen. 427 (1953) '—‘rhe format and operation of the contract,
whether on a job or end production basis, or whether under conditions
auggeating an employer-employee relation:h.tp were not stressed.

Since those early decisiém, this 0Ofyica and the Civil Service
Comuission have recognized thnt services normally pe-Cformed by Gov-
ernment personnel may be perforzed under a proper contract if “hat
me.chod of .procurement is found to be more feasible, more economical,
or necessary to the accomplishment of the agency’s task. Thus, in
43 Comp. Gen. 390 {19762}, we stated:

"The general rile is that puroly persoml services’ for
the Governmeht ace. required o be ‘verformed by Federal
personnel unde:* Government \superviaion Sae for example,
6 Comp. .Gen. 140, 24. id 1024 ; and 32 1d. 427, which is
cited'in the ‘letter. Houever. the requirement of this
rulz ia one of policy rather than pmitive lay ard when
it isi administrat:lve iy determined that it would ™ wuiba

stantjal y more econoniical, feasible, or necc .~ .. 'y
reason ‘of unusual circumstances to have the . = |~ =
l"ormed by’ mn-Government parties, und tha® is' .« ':=-ly
demonstrable We would not odject +n tha procm v b

of such tiork through praper contract arrangement.
k) CI)mp Gen., 372.9

A "pvoper' contract“ for services A8 contemp’ated b} the above language
has been recognizea to be one in which the relationship established
between the Goverament and: ..ue conlract personnel is not that of
employer-emloyea._ 51 COmp Gen. 561 (1972) . . Furtier, the seryices
mist be of a type ‘which’ dould, pr'operly be delegated to non-Governme‘nt
personnel. Thu.s, the rule allowing contract’ pr'ocureme'xt of ‘personal
servicen, is limit.ed aty ictly on a 'Job Lasis’ under- which tho Govern-
‘ment contracts for the furni;hins of‘ a pr-odur.:t or the pert‘ornnnce

of a :service without’ detailed Governmnt conl:r'ol or supervision .over
the method by which the’ *equired result is achieved.. 45 Comp. Oen.
649 (1966). In determining whether the relationship created is pro-
scribed, the Civil Service Commission has taken the position that

the contract 1s-to be questionad; if it permits or requires detailed
Govermment sipervision over the contractor's employees. Decisions of
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this Office have referred to the criteria sat forth in chapter 304,
rubchapter 1-4 of tl. Federal Peraonnsl Manual Tor-ascertaiiing
wnether a contract permits or requires detailsd Government supervision
over the contractor's employees. 51 Comp, Qen. 561, supra.

Additioml guidance has been provided in the Federal Personnel
Manual Letters No. 300-8, datod December 12, 1967, and No. 300-12,
dated August 20, 1968, issued by the Civil Service Commissinn for re-
view by the agencies of personal services conbmcts. According to these
opinions, one of the basic criteria by which the employor-employee
relationship is Judged is whether the inherent nature of the aervice,
or the manner in which it is provided reasonably requires direc*ly or
indirectly, Governmant direction or superviasion of contractor mnployeea
in order to adequately protect the Governmant's interest, to retain
control of the function, or to retain full peracmal respomibility in
a duly authorized Federal official. .

Regarding contracts for tmmhting services, we nobe that ‘the
decisiun at 51 Comp. Gen. 561, s3] ra, concerned . an agreemnt by the-
Office of Economic Opportunity wILh an individual for the translation
of certain materials from Eaglish to Spanish. Upon a finding that
detailed suparvision of the translator was not required, this Offiie
determined that no employer-employee relationship was created and up-
held the agreement.

: In the presenb case M. Hot‘f‘man, the interpreter provided trans-
lation services during trials in a’ Unitad States District Court. However,
the interpreter proviled his own equipment, which Was renbed to the
Governrent. Further, it does not appear that'the” pres:ld‘ng -Juigea
actually supel-vised ‘M. Hoffman in the performance. of his duties. lMore-
over, since court reporters provide servicea equally esaential tc the
administration of Justice, and since under 28 U.S.C. 753g (1970), the
services of such reporters my be obt:ained by contract \.:lth 1ndependenb
contractors over whom. detailed supervision my not be possible 'it would
appear that suwh aupervision ‘is likewise nqh necessar-y 1n. the casa of
interpretera to protect the: Governmental 1ntere~|tq enumrated in t‘.he
above opinion of the, Civil:Service cOutssion Wa conclude therefore,
that the requisite superviaion mcessary to the eatabliwhmnt of an
employer-employee re]ationship is not. present in this“zase. Thus; the
contracts for the services of an interprster for 7 daya per week are
within the power of the Courts to make. Ex Parte Feterson. 253 U.S.
300, 312, 314 {1920); Federal Rulas of Criminal Procedure, ‘Rule 28;
Federal Bulel of Civil Procedure, Rule 43(f).
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Accordingly, the claim of Mr. Hoffman may e pald to the extent
permitted in the orders of the District Cc’.t.
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P
ARSI i
Deputy Comptroller General
of the linited Statea






