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[Payment for Shipment of Gcods or Roreign-Flag Ships]. B-188186.
April 21, 1977, & pp.

DPecision re: ristrict Containerized Express; by Robert P.
Keller, Deputy Ccmpticller Cenaxal.

Issue Area: Persoinnel Hanagement and Compensation (300}.

Contact: Office of the General Comnsel: Tramsportatioa lLavw.

Shdget Punction: General Goverasaent: Other Geaeral Governsent
(806) .

Authority: Merchant Barine Act of 1936, sec. 9C1 (N6 U.5.C.
1241¢(a)). 31 v.S.C. 824. 52 Cosp. Gen, 83, 31 Comp. Gen.
351- 31 COlp- GOD- 356. ‘ CO!U'C 52.2.

GAO Authorized certifying Officer, laurxa C. Palmer,
requested a decision on the propriety of cortifying for payment
two vouchers for freight charges doe on twec shipsents of
vrivately owned vehicles cn foreigo-fiag ships. The use of
American-flag ships jis mandatory unless it can be proved that it
vASs necessary to use a foreign-flag ship. This is generally
accomplished by damcpnstrating that an Aserican<flag ship either
vas not available or could not perform the service. There was no
Justification for payment of claiss. (Author/SC)
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WARBHINGTON, D.C, 30848

DRCISION

FILE: RB-180186 DATE: April 21, 1977

MATTER OF: District Containerizod Express

DIGEST: Section 901 of the Merchaat Marine Act
of 1936, 46 U.S.C. § 1241(a) (1970),
makes use of American-~flag ships manda-
tory unless it can be provan that it
wes necessary to use foreign-flag ship.
Generally, this is accooplished by
democnatrating that an Amarican flag
sbhip either was not available or could
not parform the servicas.

Paities dealing with Goveryment are
charged with: knovledge of and are bound
by statutes and lawfully promulgated
mlltinﬂl Burden is on party to
notify party’s agent of the various
statutes and regulations.

Mrs. Laura:C. Palme:, sn suthorized ‘cartifying officer
of the U.S. Genéral Accounting Office YGAQ), has requested
an advance decision on the propriety of cettifying for ‘puyment
twn vouchers totaling $2,\325. The vouchctu were’ preunt:ed
for payaent by District Cmcainerized !xprnss {Didtrict) and
covar the freight cha:raan ‘allegedly due on two shipments of
privately owned vehicles (POV) tendered to Uistrict for trans-
portation from Prankfurt, ermsny, to Bladensburg, Maryland.
District's bill numbers are DCE~595 and RCE-E6S.

Mrs., Palmer, as an auéhoriud certifying |o£ficer. is
entitled to an advance decision by the Comptroller General
on the question of law vwhather the freight cha:.ge.s should
be certified for paywext. 31 U.S.C. 82d (1970). And as
required by our procedures, Mre. Palwar has submnitted the
original vouchers (bills) presented for certification. 52
Comp. Gen. 83 (1972).

District's bill YWo. DCE-895 for $1,050 is supported by
(1) Disrrict's invoice showing a flat charge of $1,050 for
door-to-door through transportation cervices; (2) Government
0111 of lading No. K-0283565, dated July 14, 1976, wkich
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suthorized District to ship s POV cmed by a GAD gtatf member l
from Frankfurt, Germany, to Bladenstwr;, Nmxylandz (3) an
ocean bill of lading No. 217, dated July 15, 1916, which
shows thar Digtrict’s agent in Cermasury r,auleud the POV to
Wallenius Lines, a foreign-flag cmirier, viwich trsnaported
it on the Atlantic Sags from Bresan, Cermanry, £o Biitimore,
Marylanl; and (4) an vnsigned form tfitled "JusZit{cation
Certificate For Use of a Foreign Flsg Vesial' which sgtates
that it wes necessary to use a foreign-{lig ship because
"There were no American carriers Awvailaple for 3 (three)
veks.l Theretore A Foreign Flag was Uted t-o expedite ship-
meut.' -

District's bill No. DCE-B65 for %975 covera a aimilar
shipeent. Papers supporting the vouchsr shaw that Digtrict'’s
agent in Cermsny téndered to POV to Valetnn on e 15,
1976, uader.ocean bill of lading No, 207, amd 'thyt the POV
was transpctted to Baltimore abosrd thv Atlamtfc Spay. The
unsigned justifi{cation certificate reedy i p purt are
were no Americsn Carriers availadie fOr Z1 (tvcnty-'bne) daya.
Therefore a foreign fleg was used to expciitte Dhlplnen:.

Section 901 of the Herchmt Marine Act of 1936, &5 U.S8.C.
L] 1241(&) (1970) provides:

"Any officer or employee of the Uhired States \
l:ra.\reling on officisl business oVerseam or to
or from any of the possessims of the United ‘
States shall travel and transporf his Pusonal
effects on ships registered umidex thve Ravs of

the Upited States where such ships are vail-
able unless the necessity of lais wssion requilteg
the use of a ship under a foreipn f1ag=

Provid¢d, That the Comptroller Cemeral of the
United States nhall not credit any allownca

for travel or sh:lpping expensas Lnrurresnd om

a foreign ship in the absence of satisCuctory :
proof of the necessity theretor,'’ i

The wording 'of Section 901 meices the ume of Amer{can~flag .
ships mandatory and restricts the use of foreigm-flag sbips |
to those situations where it can be satisiictordly Proven | .
that the uvse of the foreign-flag ship wig teecisSary- Mela
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incorvenience te chc cnployoe or officer, reasorable delays
snd misor ecouomies are mot factors which normally Justify
preferance for a foreign-flag ship over those operating under
the American flag. 31 Comp. Gen. 351, 356 (1952). Generally,
the necessitcy For use of a foreign-flag ship means that an
Amarican-flag ship sith:-r was not available or coidd not
perform the nseded survicss.

Regulntionl issued by GAO 1-91-cnt1n3 Section 201
require carriers to support each bill for payment of trans-
portation services furnished in whole or in part by a foreign-
flag ship “rith a certificate signed by an suthorizing officer
containing the reasons for the use of the foreign-fiag ship.

4 C.F.R. 52.2 (1976)

Tho foteignnflag,ship uged for the shipwent covered by
Diatrict'a bill No.:-DCE<895 leit Brauen around July 25, 1976.
Conttaryito the acccttion in the unsigned Justification
certificate ("no American carrier available for 3 weeks"),
the Maritime Administration has informed us that two American~
flag ships left Bremen on August Bth and 11th sad provided
direct containership service <o Baltimore.

. The foreign—flng skip used for the ahipnent cov ered by
Dintrict'a bill No. DCE-865 left Brewen on or about: -June 15,
1976. Asain. conlrary tc th! assertion in the Justification
certificate (21-day delay), the Maritime Administration raports
that American-flag ships:sailed from Bremen May 25, and Jupe 15,
1976, end arrived in Baltimore on June 5, aad June 245, 1976.

We have baen dnformally advisel thn“ District has deen
futnishing :ransportation sarvices to the United States for
over three years. By thin tinc, it should have had knowledge
of the tequlrementa of Section 901 and its agents should
have beun advised acuo:dingly. Moreover, perties dealing
with the Government are charged with knowledge of and are
bound by statutes and lawfully prowulgated regulations.

In each ‘zase.the record shows no justification for the
use of a foreign-flag ship and in euch case District billed
a flat transportation chazge which precludes separating the
coat of the ocean tranaportation from the cost of the land
segments of the transportation. Thus, District's original
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bille Nos. DCZ-895 and DCE~865 can not be certified for
payuent ané wlll be ratained heras.

| / Z?mq..\__
Deputy Comptroller General
of the United States






