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Small Businass Administration
DIGEST:

1. Protest against determination of Committee for Purchase from
Blind and Othar Severely Handicapped to set aside number of
items for exclusive purchase by Governmout from designated
wrkshop- is not reviewvable by GADO under Bid Protrst Procedures.

2, Authority of Co-::lttee for Purchase froa Blind and Other Severely
Handicapped under 41 U.S5.C. § 48 {(Supp. V 1975) to, ser aside
items for workshops for biind mid’ severely t"mdicapped is
paramount ‘to that of SBA under 15 U, 8.C. § 644 (1970) to set
aside programs for small business ¢on:erns, since former
statute mskes it mandatory upon Government entities to procu—e items
designated by Committee from workshops, whereas latter statute
leaves ic discretionsry with contracting sgency as to whether
there will be saiall business set-aside.

Kings Point Mfg. Co., Inc., Dowling Textile Huufnctur.ng Company,
AGM Cargo-Ties, Inc., and the Small Business Administration (SBA) have
prctasted the determination of the Commitiee for the Purchase from
the Blind and Other Severely Handicapped (Committee) to fat aside
a npuxber of items for exclusive purchase by the Governt.nt from designated
workshops.,

‘However, whether ceytain pro'duct:s should be designatad for manufacture
by qualified workshops is not reviewable by our Office under the Bid
Protest Procedures. Barrier Industries, Inc., B-1B7554, March 2, 1977.

SBA has protested a’so that' the Committee's determfnation to set
aside certain items for he workshops has overridden its authority to
set aside the items for small business concerns.

We are of the opinionm thal': under the current statuter: the authoritv
of the Committee is paramoiunt to that of the SBA and the set-aside programs
for the workshops for the L1itnd and severely ‘handicapped take precedence
over the SBA set-aside programs for small businass concerns. The basia for
this conclusion is thar the portion of the Small Business Act providing for
snall business sect—asides, 15 U.S.C. § 644 (1970), leaves it discretionary
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with whe routrnvting agency -as to whether there will be a set~aside,

vhereas section 1 of the Javits-Wagner-0'Day Act, 41 U.S.C. § 48 (Supp. V
1975), makes it mandatory, with certain cwueptionl not applicable here,

that Government entities procure items designated by the Committee from

the vorkshops for the hlind and handicapped. In this regard, compare

the provision in 15 U.S.C. § 644 (1970) with rhat in 41 U.3.C. § 43 (Supp. V
1975). The former states:

"% % % Yhenever the Administration and the contracting
procurement agency fail to agree [on a small business set-aside]
the matrer shall be sudbmitted for determination to the Secretary
or the heud of the appropriate department or agency by the
Administraror."

The latter vtates:

"If any entity of the Government intends to procure
acy commodlty or service on the [Committee] procurement
110:, that entity shall * * # procure such commodity
or service, at the pric price establiched by the Committee,
from a qualified nonprefit agency for the blind or such
an agency for other severely handirapped #* #* #, "
(Fmphasis supplied.)

Unlike the congressionhl grant of authority to the Committee, SBA has no
power under ite statute to require small business set-asides hy Federal
ageacies.

Further, it has been our view that 15 U.s.C. § 644 (1970) clearly
recognizes that the final determination of whether to make a set-aside for
small bisiness concarns is discretivnary with the agency, since under its
provisions a contracting officer is not required to accept an SBA
recormendation that a set-aside be made for a particular procurement or
class of procuremante, and SBA may only appeal the matter to the head of
the agency. See American Ay Filter Company, Inc., B-184543, February 5,
1976, 76-1 CPD 73. In the cited decision, we noted -also that ‘the primary
purpose of the Small Businens Act 18 only tu insure that swall business
concerns xeceive a "fair prcportion" of the total purchases and contracts
of property and services made= by the Federal Government.

In view of the foregoing, the SBA protest ia denied.
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