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Decladom tea Steelubip Corp.; by obort 1. Keller. Acting
Comptroller General.

Issue Area:s ederal Procurement of Goods sad Sonric.. (1900).
Contact: Office of the Gemeral Ceonel: Procurement Law %.

*udget Fuictioaa Natiomal Dofenss: Department of Defense -
Pocureuent S Contracts (0533.

organization Concornd: Department of the Army: Corp. of
Engineors.

Authoritys A.S.P.R. 8-602.6. 5-1S1366 (197*). 3-186235 (1976).
10 U.S.C. 2304(aj.

Awarf qf a Corp. of lagineers coatract for a diesel
tiwboat was protiuted by the Company with shon tho previous

aiuiarit besinatroue ecmuts.f (anr) ptcycontract was terminatel because of bemkruptcy. Tb. protest by
the defaulted contractor contending tbat the sew procurement is
so dissimilar at to rt- ire a now eolcitatioa will be
conaider'ad, bat review wil be limited to qiautioun of
*siilatitj betwsan procur-^-sts. (2PP
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DIGEST:

Ag will cinmider protmst by defaulted contractor
contending that now procuremern for contractors
account la o dieududlar an to require new solicits-
Lion; however, review is limited to whether contract-
inj officer had reasonable basis upon which to conclude
dl urity between two procurements, *and where replace-
_ ntI craftŽWaa acc-ptabl- under tep one of original
two-ctep procurement for "stock model" towboat. con-
tracting officer had reasonable basis to conclude
that there was *iailarity.

The Cociv :'fEnginceru, Department rf the Army, issued request
for techncal%""paal (RPT?) t&. DACWO3-75-R-0006, on June 23,
1975, for the procurement of a twin-screw diesel towboat under two-
step procurement procedures.

Under step one, tec-nIcal. proposals were rceived fromseven
firms on July 23, 1975. Theme technical proIisals were derived
from qualified soarces of a "aitoik-model" win-screw diesel towboat
that would conform to various mitnianurgeaeral requirements in the
RFPT. Of the seven, three technical proposaln were found to be
aeceprable. Step two of the solicitation No. DaifWO3-76-B-0018 was
issued to the three firns on December 10, 1975. On January 29,
1976, three bids werr received and opened as follows

Steelship Corporation (Steelahip) $ 794,860.00

Superior Boat Wora, Inc. (Superior) 987,450.00

Erect Towing Company, Inc. (Brent) 1,204,997.50
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By letter dated January 26, 1976,, Brunt proteeteJ tc VtJ Corpe
an the basis that the other bidders had rot offored a "utot model"
towb6st as required by thb uolicitetion.. Both Itealuhip '&ad Superior
presented evidence to support the reqdiramt of a "atock model."
The protei t by Brent wan held to be althout uerit and denied by the
Corp. on April 5, l96. On April 12, 1978, contract No. DACWO3-76-C-
0072 wea awarded to Stealahip.

On June 1, 1976, the contract with Steelahip war terminated for
default due to it! failure to -furniuh payment and performance bond. am
required by the contract. Steelehip filed a voluntary petition for
bankruptcy on June 6, 1976. Award wav made to Superior for Steelahip'u
account on June 10, 1976, for the towboat Superior propomed uider utep
one at the ame price bid on January 29, 1976. The default teruinatioa
in pending before the Armed Serviceu Boar? of Contract Appeals (ASbCA).

Steelahip protest. to';our Office the award of the contract to
Superior without readvertimement alleging that thn towboat procured
fiom Superior war diaemiilar. In support-of formal adveat'ifng for
dSaaiml~ar creft, 10 U.S.C. 1 U304-a) (1970) and Armed Services
Procurement Resgulatioa (ASPR) 8& 602.6 (1975 ad.) ae teltd.

:In Decatur-WPyne, Inc', B-181366, October 9, 1974, 14-2 CPD 200,
our Office indicated that the iaaua of "uimilarity" im one for tSBCA
deternination uri:t'-he default clausie of the original contract ans
that in view of the ftnilit' which'attachea to the ultimate ASBCA
determination a decision by our Office would be premature and
unwarranted. We continue of that view, but for the exception indicated
below.

The default clauDi in Governaunt contract providaa ithat in the
event of ternination'for default the Government may procure items
the "same an or uimilar" to that called for under the dafaultud con-
tract and the contractor *hall be liable for any exceom 66st. for
such "similar" supplers. Where the items reprocured are "Azliniar,"
the difference betweeu the coat 'tf reprocurement and the original con-
tract price is the proper measuue iaf the-defauited contractor's
liability. See amtern Tool and Manufacturing Co., ASBCA No. 4815,
58-2 BCA 1947. The determination of similarity by the oortd afforda an a
appropriate means for measuring excesa costa to the 3efaulzed contractLr.
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While our Office cannot review celplaints with regard to diaputea
under defaulted contracts, we lis v lwaya ban concerned with whether
arocure ent 1lvs and r-^ulationu have biee followed. Accordingly,

consistent with that poiltion, we will conasider protest. by £ defaulted
contractor contending that a new procurent isa o diusimilar am to
require a now olicitation. However, we will limit our review oa the
situation to whetbter the contracting officer had a reasonable bhisc
upor which he could conclude that there was a ulailarity betwee2 the
tmn procurm-nts. With respect to the reasovabe basia test, see
top of page 3 of SCM Corworation. 5-186235, Augus6 10, 1976, 76-2
CPD 1A7.

We itsh to vaphasisetltui our review ie not intended to usurp or
rsplace the euthoritjyof the 'ASBCA. We believe that our purpose and
utandard are sufficiently different from that of the AS3CA so as not
to amount to an eacroachbent upon its juriadiction.

Thriitg to the'i"amdiats situetion,'we find that the Superior
proposall4vaaone of the 'three f1und acceptable under step dte of the
two-etep' procurement for a "stock model" tewboat. Therefnre,,we decide
that the crntracting officeAr had £ reasonable basis upon whiCi to con-
clude that lsert was a similarity between the two craft. Accordingly,
the protestiLu deried.

In the circunstancns, it it not necassary to consider the agency's
queation of whether thelcompany which subsequently acquired the atisets
of Steelship in an interested party and if so whether its crotest was
timely filed.

Acting Coptrol al
of the United States
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