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Decision ze: Steelship Corp.; by Robeart ¥F. Keller, Acting
Comptroller Geaeral.

Issue Area: Federal Procurement of Goods and Serxvices (1%00).

Contact: Office of the Gemeral (cuasel: Procuaresent Lavw Z,

Budget Puaction: Natiopal Defensw: Department of Defense -
Pi.ocurepsdt § contracts (058).

organization Concerned: Departiuent of “he Aray: Corps of
Bogineers.

lnthoritrs l.a.P.l. 8-602.6. B-181366 (1978) . l-186235 (1976) .

Avaré of a Corps of Ingineers coatract foc a diesel
tyvboat was p:otestod by the Compaay with whoa the: vravious
coptract was tersinatad decause of bankruptcy. Thke protest by
the defasulted contractor coatending that the aew procureaent is
g0 dissinilar az to ru,uire s nev solicitstioa will be
considersd, bat reviev will be limited to questiocns of
similazity betuden procureasnts. (ER7)
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GAD will consider protest by defaulted contractor
contending that new procurement for contractors
account is so dissimilar as to require new solicita-
ilon; however, review is limited to whether contract-
ing officer had reasonable basis upon which to conclude
.ml_.arity',between ‘two procurements, and where replace-~
ment ‘craft ‘was acceptable under step one of oviginal
two~step procurement for "stock model” towbuat, con-
truicting cfficer had reasonable basis to conclude
that there vas similarity.
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The Coryﬁ_ _."ff\\'kl‘,niincer-, Departmert cf the Army, issued request
for technical prl:iposal (RFTZ) N.. DACWU3-75-R-0006, on June 23,
1975, for rhe procurement of a twin-screw diesel towboat under two-

step procuresent procadures.
. i

: Under ‘step one, tecknica) proposals were r,é‘éeived from, seven
firms on July 23, 1975. These techuical propossls were derived
from qualiffed sources of a "stock.model" twin-screw diesel towboat
that would conform to various minimum general reéquirements in the
RPTP. Of the seven, three technical proposale were found to be
accepraeble. Step two of the solicitation No. DATWO3-76-B=-0018 was
issuad to the three firms on December 10, 1975. On January 29,
1976, three bids werr received and opened as foliocws-

Steelship Corporation (Steel.hip.) $ 79'4.860.00 :

Superior Boat Works, Inc, (Superior) 987,450.00

ELrent Towing Cowpany, Inc. (Brent) 1,204,997.50
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By ietter dated January 26, 1976, Brent protested tc‘tho Corpe
on the basis that the other bidders had mot .offared a "sto/k modsl”
towboat as required by tha solicitation. Both lttclship ‘and Superior
presented evidence to support the requiremant of a "stock model."
The protect by Brant was held to be vithout merit and denied by tha
Corps on April 5, 19'6. On April 12, i97¢, contract No. DACWO3-76-C-
0072 was awarded to Steslship.

On June 1, 1976, the contract vith Steslship was terminated for
default due to its failure to-furnish payment and performance bonds as
required by the contract, Steslship filed a voluntary petition for
bankruptcy on June 8, 1%76. Award was made to Superior for Steelship's
account on June 10, 1976, for the towhboat Superior proposed under step
ona at the same price bid on January 29, 1976. The default terminatioa
is pending before the Arwmed Services Boar? of Contract Appeals (ASBCA).

Steelship protests to/our Offlice the award »f the contract to
Superior without readvertisement alleging that tho toiboat procured
from Superior was dissimilar. In supportof forma) adva;tioing for
dissimilar craft, 10 U.5.C. § 2304 a) (1970) and Armed Services
Procurement Regulatio: (ASPR) § 8 602.6 (1975 ad, ) ace cilted.

‘In Decatur-Wayne, Inc., 5-181366 October 9, 1974, 14-2 CPD 200,
our Office indiceted that the 1aau¢ of "similarity" is onc for ASBCA
determination urd:- “he default clause of the original contract ang
that fu view of the £inalitv which attaches to the ultimate ASBCA
determination a decision by our Officc would be premsture and
‘unwarranted. We continué of that view, but for the exception indicated
below.

The default clauna in Goverrment contractl providal that in the
event of termination’'for default the Govern-ent may procure items
the "same us or similar" to that called for under the dafaulted con-
tract and the contractar shall be liable for sny exceos :uutl for
such "similar" supplies. Where the itema. reprocured are "yimilar,"
the difference between the cost uf reprocurement and the original con-
tract price is the proper measu’e’\}f the- defaulted contractor’s

liadility. See ﬂ.ltern Tool and Hnnut-cturing Lo.. ASBC& No. 4R15,
58-2 BCA 1947. The determination of nililurity by the Board affordl an

uppropriate means for messuring excess costs to the Jefaulled coatracter.
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While our Office cannot review complaints with regard to dispute)
under defaulted contvacts, wa nsve «lways besn concerned with whethar
procurement lswas and rqulntim have beén followed. Accordingly,
consistent with that position, we will eon.i:lcr protests by a defaulted
contractor contending that & new procurement is so dissimilar as to
oqui.n_ a new solicitation. However, we will limit our review o the
situation to whether the contraciing officer had a reasonable hrasis
upor: which he could conclude that there was a similsrity betweea the
t:m procurements. With respect to the reasorable basis test, see
top of page 3 of SCM Corporatjon, B-186235, August 10, 1976, 76~2
CPD 147.

We wish to rnphniu tlml: our review is not intended ko usurp or
replace the author:lty’o" the’ ASBCA We believe that our purpose and
standard are sufficiently dit:‘crcm: from that of the AS3CA so as not
to smount to an uactonch-ent upon its juriodiction.

‘l‘urning to ‘the’ _diatn lituttion. we Hnd that the ‘Superior
proposal was' one of the ‘three fouud a.cceptl‘bh under step ons of the
two-step procur-_-nent for a "stock model" tewboat. Thcrcfnra, we decide
that the crmtracting offidar had a ressonable basis upon vhic.l to con-
clude that There was a similarity between the two craft. Accordingly,
the protul: ‘tw derded,

In the circumtmco-, it 418 not nacauur-r to coosider the agency's
question of whether the 'company which aubuquantly acquired the augets

" of Steelship {s an interested party and if so whather its vrotest was

timely filed.

Acting Cozptrol&r":'ﬁeral
of the lnited States





