
TH! COMPTRN LLEN UENPRAL
ONCIUION O.. f TMU UNeTUC UTATIM

2WAHINGTON. O.,. *054U

t FILE: B-187830 DATE: Ketch 10* 1977

MATTER OF: Free St!nte Contractors Association. Inc.

DIGEST:

1. Allegation that evaluation factors do net properly reflect pur-
pose of procurement, filed after closing date for receipt of
final proposals, to untimely.

2. Downgrading of proposal under 10 evaluation factors was rea-
sonable in all instances except one, where factor gauged
minority representation on board of directors and prctester's
proposal evidenced minority representation which seems to

lfufilU criterion.

3. Although deciion to include only'enr p.oposer 4 1hin,-nbmpeti-
tire range is subject to close, scrutiny, agency daterAination
is upheld where despite questionable, evaluation under one
factor, question of overall acceptability was not close, deft-
ciencles were not easily correctable and great disparity
existed between successful proposal and protester's proposal.

4. Determinaiion of whether prbpasga is acceptable is matter of
administrative judgment reservIc. to procuring activity which
will not be disturbed absent ahowiug that activity acted arbi-
trarily or unreasonably.

Free State Contractors Asaociistion, Inc. (Free State) protests
the determination by the Department of Commerce (Commerce) that
its proposal submitted in response to request for proposals (RFP)
7-35404 wae technically unacceptable.

The RFP, issued on July 29, 1976, cailed for the award of a
costrplus-fixed-fee-,type contract to provitde management and techni-
cal assistance through w'Local Business Developmsnt Organization
(LBDO) and ConstructionContractors Assistance Center (CCAC)
to socially and ecohcizmiailly disadvantaged persons interested in
becoming bwners of business and to minority businessmen-within
Southern Maryland and Marylandte Eastern Shore Area. The LBDO
portion of the scope of work under the RFP concerns assistance
to local nonconstructLn minority business while that portion under
the CCAC program pevtains to assistance for minority construction
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enterprises. On the August 30, 1976 closing date propoawla were
received from Free State and Community Enterprise Development
Association, inc. (Community).

The technical evaluation of the two proposals resulted in Com-
munity receiving a score of 82. 6 while Free State scored 43. Based
on this evaluation Free State's proposal was determined to be techni-
cally unacceptable and outside the competitive range. At the request
of Free State a debriefing was held on October 18; an a result cf
that debriefing. Free State filed its protest with this Office. Not-
withstanding the pending protest, Commerce determined that the
assistance to be provided under this program was urgently needed
and the contract was awarded to Cornmunity at an estimated cost
M f $251, 965.

Free State believes tihat it submitted a technically acceptable
priposal and that the findings of Commnerce's evaluation panel are
incorrect. Free State Insists that if Commerce had any doubts
concerning the meaning of its proposal it should have conducted
further negotiations. The protester also argues that the evalua-
tion criteria are inconsistent with'the goals of the project. Finally,
the protester asserts that Comrnwity hau, In the past, ethibited
a lack of understanding of and sensitivity to the needs of minority
contractors and therefore it is not qualified to receive the award.

Free State's'contention that'the evaluation scheme set forth in
the RFPPis defective in that it in !inconsiutint with the goals" of
the project will nc* be considered because this cotnplaint was
raised after ih e submission of initial proposals and our Bid Protait
Procedures (4 CFR, Part 20 (1976)) provide at section 20.2(b)(1)
that protests based upon alleged improprieties in any type of solici-
tation shall be filed prior to the closing date for receipt of initial
proposal&..

Regarding the rejection'of Free. Statris proposal, we have
held that the determination of whether aproposal4. *ithin the
c6ompetitive range, particularly with respect.tod techinical consid-
eriations, is primarily a matterof administrativet;dincretion.
This determination will not be disturbed by our Office absent a
clear shovwingthat"the determinatibn lacked a reasonable basis.
Donald N. Humphri's & Associates'et al., 55 Comp. Gen. 432
11U,7EfL> Cr0 275. However, the decision'by Commerce to
include only Community in the competitive range must be closely
scrutinized by our Office. As we stated In Comten-Comress,
B-183379, June 30, 1975, 75-1 CPD 400:
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"Determinations by contracting agencies that
leave only ace proposal within the competItiv, range
are closely scrutinised by our Office. If there in a
close question of acceptability; if there is an oppor-
tunity for aignifi tant cost savings; if the inadequacies
of the solicitation contributed to the technical defi-
ciency of the proposal; if the informational deficiency
could be reasonably corr'cted by relatively limited
discussions, then inclusion of the proposal in the com-
petitive range and discussions ure in order ** **"

The record indicates that tfih evaluation panel found that Free
Statele proposal evidenced deficiencies under each of the 10
evaluation factors listed in the RFP.

In connection with thie first evaluation factor, "Qualifications of
proposed personnel in minorit \bushiiess develbpment as-demonstrated
by experienice in successfully funiishfiig business assistance to
miiority businesses' inthe specffi d geo`` aphical area (including
resumeo)" the panel found that 'Free Sit ;d subritted only four resumes
for the 10 piofessional-staff pohitions6 at the firm proposed. Accord-
ingly, Free State received an avieragL- score of 7. 7 of a possible 20.
The protesteriargues that it should not have been downgraded as its
proposal clearly shows that. it plime to hire qualified persons to
work on all:portions of the project. In this regard Free State notes
that its probosal cohtains detailed descriptions of professional
-positiosi and personnel aesigbnients which cover all the tasks called
forn the RFP and further the protester notes that its proposal
indicates that it has available to it four additional qualified personnel
whose res'u'meCould not be submitted because they are presently
employed elsewhere.

Commerce indicates that the fact that only four resumes were
submitted did not alone result in Free State,,s low rating. The
agency indidate's that Free State failed to include any specific infor-
mation an the four professionals it intended to hire other than the
'opinion that they will be "'cualifed A In addition the agency notes that
no performance standards were included in Free State's position
descriptions.

In view of the RFP requirement that proposals "include all infor-
mation essential for judging the quality and competezbe of the con-
tractor's staff ***~we'*d,) not believe the agencyJacted unreasonably
in downrgrading Free State for failing to submit specific information
on more than 4 of 10 professional staff positions. Further, we do
not regard as unreasonable the agency's view that although position
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descriptions may be helpful in the emaluation of a contractor's staff
they do not constitute an adequate substitute for a description of
the actual qualification of specific staff members as required by
the RFP.

Free State received an average snore 1 f 4.6 out of a possible
15 under the second criterion:

"Awareness and undei'standing of current unique
problems facing the pnrority businesu community
and the socdo-economic and civic (not political)
activities of tha target area and communities as
they may affect the success of individual ventures
of minority enterprise in genera.1"

The record indicates thatthe evaluation panel considered Free
State's treatment of this subject as not addres'iang a sufficient cmnu-
ber of problems and not crinpreheneive. In this connection the
agency notes that Free State devoted only one half page to this stab-
ject which encompasses 15 percent'of the total evaluation scheme.
Free State argues that the evaluation does not show that its proposal
evidenced a lack of understanding of tie problems affecting minority
buainess nor does the agency point to specific problems or areas
not covered.

We have reviewed FreelState's narrative which-consists of three
short paragraphs which essentially state that, minority businesses
must be run on the same basis as all.o6tbr businesses. Accordingly,
we do not believe that the agency act ad inreasonably in concluding
that Free State had not shown a sufficient awareness and under-
standing of the problems facing minority businesses.

In connection with the next factor, "Uniierstanding of the workr
to be done as reflected through'pr6jection of realistic'gqals. and
schediales onrthe Ti'e-Phased Plan and Staff Time Allocition for
execution of th;i Scope of.Work and addendum [includldilig] narratives
for justificatoni of the Scrpe of Warit, Tiine-Plhased Plansiud Staff
Time Allor.atibin", the evaluitt6n panel awarded Free StatL an aver-
age score of 6. 7 out of a possible 15. The panel foud FreC State' a
proposal deficient in that its Time-Phased Plan (TPP) merely repeats
the level of effort set forth in the RFP and contains no narrative
justification of the goals proposed.

-Free State argues siat since that portion of the RWP which
described the submission of the TPP did not specifically require a
narrative explanation of Lhe goals, the absence of such a narrative
should not have caused its proposal to be downgraded. In this con-
nection, Free State argues that the portion of the RFP containing the
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eamluation factors is for information only and does not constitute
a requirement for the submiasion of specific materials.

We believe that the agency acted reasonably in determining that
the lack of a. narrative explatnation along wMth Free State's TPP
constituted a'deficiercy. Free State's position that it could Ignore
clear requirements contained in the evaluation criteria is unrea-
sonable. There le no question but that the RFP must be considered
as an entity and logic dictates that if an evaluation factor indicates
that narratives In justification of proposed goals will be evaluated
then the failure to submit such narratives will result in the down-
grading of that proposal.

Free State received an average score of S. 6 out of a possible
12 under thetfourth evaluation factor which provides: "Represen-
tation of iWnority business community b4 Board of Directors.
The evaluation panel justifled its scoring of:Free State under tb'.s
factor by stating that Free State foaled to specifically identify ito
minority boaird miembers. Free Stite counters that the RFP con-
tains no requirement for the ideitification of board members' race
and Insists that its proposal listed the board members and indicated
that it wavi composed os "minority client-type managers."

AlthoI41 h it is true that Free State's proposal does not contain
a list identifying the'racial composition of its board it is also true
that the REP did notpecifially require such a list. It appears
that.the mkinoity status of Free State'ij board is reasonably estab-
lished b'dythe narrative on page 25 of its proposal 'hich describes
the board zrneiberza'as "minority celint-'type managers" and "* **
the Board of Managers must be so structured that the controlling
votes should he vested in the mninority'butsiness community * * *. "
Thus, we conclude that the agency's classification of Free State's
proposal as deficient in this category is questionable.

Under, the next factor, "Piot experieice An minority business
development and in atccesafilly 4 rnishlng business assistance to
minority business in the SouthiernMaryland's Eastern. Shore area".
Free' tate received an average score a? 5 of a possible 10. In this
connEction the evaluation panel"ijidicatescthat Free Slate failed to
explain how it wagoing to overcome its lack of experience in LBDO
operations. Purther, it was noted that even though experienced in
the construction industry Free State was behind during the first
six months of Its present CCAC contract.
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Free State argues that altubgh it does not possus. experieace
in LBDO work all that the RFlP reqtuires is expertence in 'similar
or related work" and that its Okpet-ience in the construction industry
under its previous CACC contacta qualifies it to perform both the
CJACC and the LBDO portions it tbe requirement. In this connee-
'don Free State sets forth alle$td einilaritles between the skills
needed for CACC and LBDO waeo. Finally Free State contends
that any delays under its prevAuz CACC contract were the fault
of the agency.

Despite Free Siate's clair4d it it clear that the agency in
exercising its judgment in this area simply determnined that Free
State's experience, limited as it Is only to construction, did not
justify a high rating under this faCtor, In view of the fact that
two types of work must be pertbrined under a contract awarded
pursuant to the subject RFP w* do not believe that the agency acted
arbitrarily in failing to assign the highest possible score to Free
State, wairh possesses experI4lce ijl only one of the two areas
cowered by the RFP.

Free State received an aver*ge score of 4 out of a possible 10
uncder the factor w.hich'.measur*M the "relation between the S~uality
aidlevel of proposed effort an4 realistic accomnplishznents. ' The
evaluation panel foundpthat sines tree State's proposal failed to
inclu'e a narrative explanation iLth its TPP the proporal contained
no showinig that the' level of efiort ptoposed was realistic in relation
to the prop6sed accomplislunents. Free State insists as it did in
connection with the prior facto*, involving ft.m TPP that no narrative
was required. As stated before concerning the TPP requirezh'nts,
the RFP Indicates that narrativwe would be evaluated in connection
with the TPP. Accordingly, wft do not believe the agency acted
arbitrarily in downgrading Free State's proposal because narrative
explanations of its TPP were nt)$ eubtlrtted.

Free State does not dispute 14 ratlzg under the next factor which
gauges "knowledge of; acceasibjity to; working relationship with; and
support from the Southern Maryland end Maryland's Eastern Shore
minority and majority business etoAlunities."

The protester does dispute ito average rating of 2. 3 out of a
possible 5 under each of the fin0l two factors which measure offerors'
systems for client management tend project management. In. this
regard the evaluation panel indijPtels that neither system was ade-
quately developed in the proposal. ?ree State insists that its client
service system and project man#l;etrent system are developed in
great detail in its position deacvri$ions included ill its proposal.
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We are unable to conclude that the agency's determination that
position descriptions in Free State's proposal do not adequately
describe the "comprehenitive* practical systems" for client service
and project management is not supported by the record.

'Under each of the factors discussed above except for the factor
dealing with Free State'u prior experience it appears that the defi-
ciencies in the proposal wets not technical in nature, but rather
were informational in character. Further, it appears that of the 9
factors which contain informational deficiencies only the one dealing
'vth'the minority Qtitus of the board of directors appears to be
relatefd to an inadequacy in then RFP or in the evaluation. Although
the majority of the deficienciesawere informational it it clear in
view of the extreme disparity beween Free State'as~core of 43
and Communuity'. score of 82. 6 'the disparity remiiris significant
even if we assume that Free State shcrnld have received 6 additional
poxiita for a maxiinurn ~score wnder.the'factor mea'iuriing'the minority
| cowzidition of its boal diof'direators) that Froe State Nvriild have had
I to submit' etensive re'ii6ns under 5 of 10 evaluation factors to
I make its proponal acc'eptable. FdJrtaer. it i. unlikely that any
additional infortior. would alter {lie agency's view of Free State's
experZ_'nbe. Accbrdingly, since there is a considerable disparity
between'the Free'State's'proposal and the second ranked proposal
of Comnmunity, and since It iB highly urlikely that Free State's :ro-
posal could be-made acceptable except through extensive discus-
alons and revisions, we do not believe the agency acted improperly
in excluding Free State's proposal from the competitive range.
glcr2!on Corporaiion. E-185027, September 22, 1976, 76-2

Free State further argues that Comimiunity Is not qualified to
receive the award because of its insensitivity, lack of understanding,
and hostility towards the minority business community. In support
of this position Free State cites Several instances which are intended
to illustrate that Community lacks the qualities needed to perform
this contract.

The record indicates that the agency'evaluated Commiunity's pro-
posal in acciordance with the evaluation factorsi ontained in the RFP
and found' tha Comnmniwity "uhcivs perciption andcsenfltivitjIto, and
awareness and understanding of, the current unique socio-economic
problems facing-the minority business coiiinunity. " Further, it
was determined that Caonmunity "has excellent prior experience in
minority business development and has successfully rendered business
assistance in the area to be served." The agency has determined
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that Community's proposal demonstrates that it Possesses the
qualitiea needed to perform the services required by the RIP.
Since the determination of whether a proposal Is acceptable Is a
matter of administrative judgment reserved to the procuring
activity we will not disturb a finding of acceptability absent a clear
showing that the agency acted arbitrarily or unreasonably. 52
Cornp. Gen. 382 (1972). The record does not show that the above-
cited determination regarding acceptability was without a reasonable
basis.

The protest is denied.

Acting Comptroller General
of the United States




