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DIGEBT:

1. Prior decision upholding propriaty of request for proposalu
and refusing to consider agency'e alleged failure to adhere
to Executlve Branch policies i3 affirmed cince request for
reconsideration does not establish that decision contained
factual errors or mistakes of 1-Y.

2. GAD, in accordanrt with its statutory duty to pass uPon
legility of ezpezidtures of public funds, considero agency
adherence to statutes and isplementing regulations, but is
withofl authority to require adherence co txacutive Branch
or department polIcies.

Conten, Inc. (Conten) requests reconsideration of our
decision in the matter of Coiten. Inc.,B-1869S3, December 8, 1976,
76-2. 5D 4S6,6in which we denied its protest against request for
proposals (R?) No. DAA09-76-R-0016, issued by the US. Arxy
Eleuraircas Coonand for 64 prograable-'conmunications controllers
and encillary'itmns. Cout n alleged that the RPY wac defective end
therefore should heve been either'can'ceiled or amended to cure the
defects.. After considering Cocten'. contentions that the RPP: (1)
was restrictive of competition because of its lack of specifeqity,
(2) improperly contemplated the cward of a fixed price contirsct,
(3) was invalid due to the Armyhfsilure eo obtain the necessary
delegation of authortty fros the General Services Ad-Juistration
(GSA) to conduct the prciu..eent, and (4) 'tas cont-'ry to the poli-
cies contained in Federal Management Circular (FMC) 74-5 cad Bureau
of the Budget (50Z) 'Circular A-6r. we concluded that the RFF was
not contrary to applicable law and regulations.

Coaten now contends that ur3cdieciion is, in muny respects,
erroneous in" law and fact. Specifically; Costen (1) challenges
our acceptance of the Army's statement made in suppo6rt of its posi-
tion'that a firm find priced contract was appropriate for this
procurement, that 80 models of com unications cointrollers are cur-
rently available on the market; (2) disagrees with our conclusion
that the specifications were sufficiently definite to permiL
effective competirlon; (3) objocts to our reliance on GSA's stated
position with respect to the sufficiency of the delegation of
authority it gave the Army for the procurement, and '(4) cites a
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Federal court case to sruport its asmertion that n should haev
coosidered the Arny's allegpd failure to comply with the Circulars
referred to above.

We find not; ttg in C-tent*s requnt for reconulddration which
would warrant modification or reversal of our decision. Our accept-
ance of the Arny's position regarding the availability of communica-
t'ons controllers was not, as etated by Conten, "In contradiction
of the evidence contained in the record," but rather wan based on
the record which, in addition to the Army's statements, contained
only Conten's unproven assertions to the contrary. aur refusal to
consider the alleged violations of'FlC Circular 74-5 and DID Cir-
cular A-61--which represent only Exncutive Branch policy as opposed
to law or regulation having the force and effect of law--was baned
on our long-standing position that such matters are not within the
bid protest decision functions of this Office. Sea, e.g., *iuner
Brother., B-138276, Februiry 8, 1977, 77-1 QPD _ Contan naw
cite. N.L.;B. v. Welcoue-Arica-'-fertilizer'Company, 443 P. 2d 19
(9th Cir. 1971), for the proposiYion that agencies have u duty to
follow their own gu'delines, anl that our "failure to consider tbe
Anay's violations of these irculara' provisions is * * *'erroneouu
as a maiter of law * * * [and] * * * represents an ab-castion of
the protective role which the protest procedures were designed to
fulfill."

Couten, hoeaver, overlooks the fact 'nat our cnnsideration
of bid protests is predicated on our statutory duty to pa-a upon
the legality of the expenditure of public7 funds, sta'31 U.SC.
571, 74 (1970). As such,,ve consider adherence to ptcui ant
policies which ire prescribed by'law ad implementing regulations;
we do nor, however,,Ygeinerally have "authority'to require adherence
to departmental polic'ies in specific pi6duremcnts or to hold
invalid contracts which may have beeu awardad in derogation of such
policies." 43 Corp. Gen. 217, 221 (1963). Such matters are for
consideration by the Executivi Ebrach or: depatuemnt concernnd.
Geniral DatiCos lidiuztiies0 AcA,, 3-182556, April 9, 1 9 7 5 , 7 5 - 1

CPD 218. Furtarmore, in the case citcd by Comtmn, the court,
because;jf the jurisdicti6nal nature of the National Iaboir Relations
Boaird guidelines involved, regarded them A in effect creating a
cubstantive right in thou who would seek tonseek or avoid the jur-
isdiction of the board. We regardt'the provisions of the Circulars
as internal Executive branch guidance and not as creating any sub-
stantive rights in of 2Arors. See Kirschner Research lnstirute. et al.,
J-186489, b-186492, September 27, 1976, 76-2 CPD 269.

The remaindur of Coaten'a contentions a uear to be ruiterations
of contentions made and considered prier to issuance of the
Dcceaber 8, 1976 decision. In effect, Couton ie .a:!ely ezpressing
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disagree..nt with our conclusions, and in not, am required by
4 C.P.R. 1 20.9(a) (1976),,"mpecifying any srrore of low *sd
or information not previously considered." This doe. not pro-
vide an adequate basis for us to further reconauidr tnh prior
decision. See Cokbette C6putruction Company of Illinois. Inc.,
55 Cop. Gmen. 972 (1976), 76-1 CPD 240; Lit* Industries -

Naconeideration, 3-184403, July 29, 1976, 76-2 CPD 91; Dacaweut
Corporation - reaueet for reconsideration, 3-180919, April 16,
1975, 75-1 QPD 228.

The prior decision it affirmed.

Acting Co p ffi rklfr
of the United 9tates
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