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THE COMPTROLLEN OENERAL
oOF THR UNITED BYATER
WABHINGTON, O.C. 20548

B-186347 :
FILE: B-185495 DATE: Mareh 7, 1977

MATTER OF: Inter-Con Security Systasms, Inc,

DIGEST:

1. Prior‘'decision hotiing that coatract award
viclated proviasions.of 5 U.S,C. § 3108 (Anti-
Pinkerton Act) is affirmed upon recomsideration
since "new information"” does nct show decision
involved any mistake of fact or lav warranting
its reversal or modification.

2, Request for reconsidaration;on ground that
decision involved error of' lnw is denied since
contention that statute reiied upom (5 U.S.C. §
3108) in decision 1is unconstitutional is
matt:r for conlideretiou by ecourts.

Inter-Con Security Systema, Ire. (Inter—Con) has requested re-

. conlideretiun‘ <€ our decision H.:L! 4 Yoh Conpanz,’ﬂunner Sacurity Service

of California:- Iae., 3-186347.‘3-185495 October 14, 1976, 76-% CPD

333, wherein our ut‘fica recommendad that a contract awarded to Inter-
Con be canceled. 'The contract was awarded under Tequust for proposals
(RFP) F04693-75-R-0012, 1issued by the Department of the Air Force

for aecurity police services to be performed at the Los Angeles Air
Force Station, Headquarters, Space and Misgile Systems Orgcnization
(5AMSQ).

g The RSP, a total small busineal set—eside. requested offerors to
provide uniform - security and law enforcenent services, regis:retion

and 1don:1f1cacion nervieen, and 1nvestigat1ve and administrative
servicea. Copiee of the eolicitetiun ware sent to 42 sources, Seven
proposals were received in responne to the solicitation on September 15,
1975, the date set for subnisaiou of proposals. As a Tesult of a
protest lodged on October 9,.1975, one of the seven offerors was deter—
mined to be other than a emall business. After evaluation of proposals,
Hanmer Security Service of Celifornia Inc. (Hammer), was one of the
fiva offerors notified that ita proposal was not within the competitive

. range, Pending resolutica of a protest on this issue by Hammaer, award

was withheld and SAMSO extended performance under the contract held
by the incumbent contractor, tia H. L. Yoh Company, Division of Day &
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Zimmermer, Inc. (Yoh). In our decisinrn, Hammer Security Service

of Califormia, B~185435, March 30, 1976, 76-1 CPD 207, we denied Hammer's
protest against the alleged deficiencies in the sc'icitation and the
excluaion of its proposal from the compatitive range. A new protest

wvas filed by Yoh on Murch 31, 1976, the day after an award undex the

RFP was made to Intey-Con. Hammer requested reconsideration of its
decision and also protested the. awvard to Inter-Con. The protess was
sustained by our decirion of October 14, 1976, supra.

The basis for the protestas was the contention that the contract |
awarded to Inter—Cor was illegal because it violated the provisions
of a statute popularly known as the Anti-Pinkerton Act (5 U.S.C. § i
3108 (1970)). Section 3108 of title 3, United States Code, eantitled
" "Paployment of detective agencies; restri:tions,' states:

“"An individual employed by the Pinkerton Detective
Agency, or similar organization, may not be employad by
the Government of the Uuirad States or the ygovernment of
the District of Columbia."

This section was incorporated in the RF? (snd the resulting con-~
tract) :hrough the following provisions of cthe sollcitation:

1. "Part 1, Section B: In addition to.the certifi- 1
cations in paragraph a., abtove, the offeror shall alao
certify as to the following:

"LICENSING: The offeror certifies that he is ( )
18 not ( ) licensed in Callfornia to perform work
which would fall within the prohibition of the
Pinkerton Ant."

2. "Part 1, Section C-1, Instructions, Conditions
and Notices to Offerora, paragraph b.8:

"PINKERTON ACT: 5 USC 3108, Sept 6, 1966.
Avard of a contract resulting from this RFP shall be
subject to the prohibition of the Pinkerton Act."

3. "“Contract F04693~75-C-0012, Section J, Special
Provisions, paragraph b.13:

"PINKERTON ACT - Sep 6, 1966, (80 Stat. 415; 5 USC

3108) -~ The above Pinkerton Act prohilition applies
to the Contracter aud each of his employces.”
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At the time of award Inter-Con was a mole proprieturship business

organization under California law, i.e., Earique Hernandez, d.b.a. Inter-

Con Sfecurity Systeme. Award was made to that firm notwithstanding
the fact that the required licensing certification, supra, had not
been completed by Inter-Con.

In lien of the rtequested certlfication, Mr Herncndez submitted
a letter of transmittal which, in pertineat part, stated:

"I further certify that Inter-Con Security Systemn, Inc.,

does not perform investigative work which would fall

within the prohihition of the Pinkerton Act.” |

|

Nevertheless, the 1ecord ahowed thnt private patrol operator
license C 6374 had baen issued to Inter-Con Security uyatems. Enrique
Hernandez, Sr., Qualified Msnager/Owner, Ly the California Department
of consumer Affairs, Bureau of Collection & Investigat!ve Services
(BCIS) on August 14, 1974, Howevar, at the time of award, private
investigator license A-5756 was valid and had been iseued on March 11,
1974, to:

Inter—Con Investigators, Inec.

1640 Fullerton Avenue, Monterey Pavk, Ci
Now lorated at:

2320 8. Garfield Avenue, Monterey Park, CA

Enrique Hernandez, Sr., President/Qualified Manager
Bertha Hernandez, Vice President
Earique Hernandez, Jr., Secretary

Sinca Inter-Con Investigatoca, Inc., was empowered under its
corporate charter to engasa in the private detective buyiness and
was 11can\ed under’ California law to engage in such business, we found
that it vas a detective agency for purposes of 5 U,5.C. § 3108 and
that Enrique Hernandez, Sr., as the president/qualified manager of
the corporation was an individual employed by it, thus prohibiting
him from being emplnyed by or contracting with.the Government, regard-
less cf the character of the services to be performed under the instant
contract, Therefore, we concluded that the contract with Enrique
Harnatdez, d.b.a. Inter-Con Security Systems, should be canceled.

Inter-Con maintains fhat our decision was based upon cubstantial
errors of fact and law, Affidavits from Enrique Hernandez and D. C.

S




| N

B-186347
B-185495

Wesley have been submitted purportedly setting forth new factual
watters, not previously considered, which requiie modification or
reversal of the decision. Also, Inter-Con's crunsel contends that
application of the Anti-Pinkerton Acc is unconstitutionnl becauae

(1) later congressional euactments hive resulted in the repeal,

by implication, of the act; (2) thi act is unconatitutionally vague
and ambiguous; and (3) the act violates the equal protection provisinng
of the United States Constitution and the auendmwents thereto, since
there 18 currently no reasorable basis for the exclusion of an
employee of a detective agency from contracting with :ha Governnent.

The affidavits. of Mr, Hernandez and Mr. Wesley in¢ude
information regarding the applicabilicy of tls Anti~Pinkerton Act
allegedly received during a Septemher 29, 1375, presward survey con-
ducted at the Inter-Con offices by an Air'Force Source felection
Committee, Mr, Hernandez states that the corpcrate structure of
Inter-Con Investigators and his relationship to that corporation
wvere explained to the Air Force recpresentatives. In additiom, ‘
Mr. Hernandez notes the Air Force was also advised that he performed poly-
graph work only and that no investigative work was performed by him or by
anyone connected with Inter-Con Inveatigators., The affidavits contend
that the vesponse ' * an Air Force representative tc this information
was: "We see no problem at all with the Pinkerton Act. We have checked
it out and everything is okay."

The Air Force position purportedly expressed at the September 29,
1975, preaward meetine represents the view subdcribed to by the Air
Force throughout our consideration of this matter. In the October 14,
1976, decilsion we commented:

“The Air Force position is that there waa no error
insofar as the Pinkerton statute is concerned and that if
there was any error, it was in the way the Pinkerton
certification requirement was:physically placed in the
RFP which possibly caused confusion. The certification
provision was written by the contrncting offzcer. Tnera-
fore he considered Mr. Hernandez's failure to fill in
appropriate bloek as a minor irregularity since the
sams informstion was provided by the statement, supre,
in Mr. Hernandez's laetter of tranamittal. The contracting
cfficer also states that he accepted this statement because

.,‘_4_
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1t wis said to be knoim that Mr. Hern.inder possessed

two Government contracts with other agenciea, and there
wvag no reason to suspect difficulties under the statutory
prohibition. Moreover, it is assrrted that Mr. Hernandez
rightfully certified that he is nnt licenlad tuv' perfora
work which would fall within the statutory prohibition
since he was doinj busineas as an individual and, as an
individual, was not licensed as a private 1nveatigator.
Finally, the Air Force indicates that Mr. Hernandez has
taken stepa after award to correct the minor irregularity
by requesting (on May 3, 1976) that California cancel

the investigator's license." .

It is therefore clear that the ASr Force position purportedly
expreased at the preuwnrd meeting »ad referred to in the affidav. .ts
waa considered in our prior decision. Hough the affidavite
prove that Inter~Con vas aware of and disrusseaa possible vralaf‘an
of the statute prior to award, they prvaent no: $astification for
Mr, Hernandez's failure to execute the RFP's Pinkerton ‘certificate or
to make a written revelation of his relationship with Inter-Con
Investigators in tha letter submitted with his offer. Thus, the

affidavits do not present new information but merely additional

documentation in support of the .ir Force position which was considered
in our de=ision of Octoher 14, 1976.

) Regirding the applicability of the Anti-Pinkerton Act to the
circumstances of this case, our decision noted that:

"In recommending that the protests on this issue
Je denied, the Air Force relies in part on the rationale
of our decis*o in tha so-called Wackenhut Servicas,
IncorpoYated case, 44 Comp. Gen. 564 (1965). Under
the facts of that case, we uphe!d an award to-a protective
agency (guard aervices) which was a uho*ly owned State-
approved subsidiary of a decective agency corporation.
Since the protective.agency maiii ained its books, accounts
and financisl transactions separate from the parent
vorpesation, we regarded it as a separate aentity even
though the parent and subaidiary ahared administrative
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personnel. We noted that the protective agency had
been incorporated, and that the State's approval of
its corporate fo.™: established a prima facir case

of separate identity. We concluded that there was no
showing that the Pinkerton statute and its underlying
policy considerations afforded sufficient reason to
require our Office to piarce the corporate veil and
look bahind the pro forma elements of separate corporate
idenrity which distinguished a guard service company
from its parent detective company. .‘In reaching our
decision in the Wackenhut case, supra, our Off{ice
recognized however that the literal provisions of the
Pinkerton statute were still requiied to be applied
for as long as it vemained in force."

Inter-Con Investigators v«s incorporated by (and had as one cf

its three directors) Mr. Enrique Hernandez who occupied the position
of president/qualified manager when the private investigntot 8
license was issued, For purposes of compliance with 5 U.S.C. §

3173, we have held that an offerur has to be without authority to
ccnduct detective or investigative services at the' time of award.
See Progressive Security Ageniy,® ‘Inc. , Reconsideration, B-180257,
January 6, 1977; B-156424, July 22, 1965. In that ¢ounection, we noted
that Mr. Hernandez was the only memher of the corporation suthorized
by the Stata license to perform investigations and could do so at
any time on behalt of the corporation. That relationship existed
when his proposal was submitted under the RFP and continued
after award was made to him ar the noncorporate entity, Enrique
Hernandez, Sr., d.b.a. Inter-Con Security Systems, Therefore, we con-
cluded that the degree of separateness found in the Wackenhut case, supra,
did not exist.

Icter-Con argues that we should reconsider our decision on this
mattur because application of the provisions of 5 U.5.C. § 3108 in
this instance constituted a material mistake of law. It asks that
this Office conclude that the statute is either unconstitutional as
applied to Inter-Con and/or that its provisions should not be applied,
enforced, or given any effect since later congressional enactments have
resulted in the repeal, sub silento, and by implication, of the act.
However, the gquestion of whether a statute is constitutional is a
matter for determination by the courts and not by this Office.

“\"'J"
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As stated in Wackenhut (44 id. 564, 568) supra, we are required to
apply the literal provisions of the Anti-Pinkerton atatute for so

long a8 it remains in force. Any inconsistencies in the law and
current accepted business practices is a matter to be remedied by
legislation, It has long been the view of our Office that application
of the Anti-Pinkerton Act no longer serves a usefu) purpose, and we
plan_ to submit to the 95th Congress a recommendation for its repeal.
Nevertheleas, we do not find that the enforcement of a rurrert statute
constitutes & mistake of law,

Inter-Con has also raised tuo additional reasons why we should
reconsider our decisfon: first, the substantial ’ﬁss which Inter-Con
would sustain if the corntract 1is terminated, and seaond, the high cost
the Governmant would incur by reprocuring the service. In-~r-Con
atates that its proposed cost of performance was predicated on a
cortract award for a 28-morith.erformance oertod Thus, ‘it asserts
that a 13-month award (rcsulting from the termination) would create a
hardship for the company. In addition, Inter~Con implies that the
Gove rnment would be required to spend an additional $980,000 for new
scecurity clearance investigations +f reprocurement reculted in an
awvard to a different contractor,

Our review of the RFP shows that the basic contract including
the phase-in pario? totaled 8 months. Option 1 was for 3 addityonal
monthp, followed by 12 months under option 2. Finally, an additional
6 months was provided for under option 3. Offerors were clearly
ddvisel that the Government retained the right to exercise any or all
of the optiorr, and that the evaluation of the options would not
obligate the Government to exercise the option or options. Therefore,
Inter—-Con's assumption in connection with figuring its cost of per-
formaice that the Government would exercise the oprions was at its
risk and hac no bearing on the issuas which were the subject of our
decirion,

Resardiug tha incrpased cost of teprocurement. ‘Inter-Con was

'ullagedly advised that it coats the Department of Defense approximately

$10,000 to investigate each employee Lrior to granting a "secret"

or "tﬁp secret'" clearance. Since Inter—-Con had 98 employees with such
clecrances, it assumed that an award to a new contractor would require
the Government to perform additional investigations for 98 new employees
at an estimated total cost of $980,000. We question the accuracy

of the figure cited by Inter-Con as the coat for each inveatigation.

~e- 7 -
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In addition, we note that the RFP encouraged the maximum use. of
incumbent personnel and that many of the experienced paersonnel had
been previously investigated. Moreover, the posaible cost of
resolicitation would not change the factual or legal bases upon
which the decision of October 14, 1976, was rendered.

Since there has been no showing that our decision of October 14,
1976, was based on a mistake of relevant fact or applicable law which
would warrant reversal or modification, 1t is affirmed.

of o, b
Acting Comp croller&ozfe!al .

of the United States
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