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NIGEST:

1. Authority to remove items ‘o be procured by Government
from competitive bidding, in order to allocate their menu-
facture among qualified workshops for the blind and other
severely handicapped, rests by statute with ''Committee for
Purchase from the Blind and Other Severcly Handicapped, '
whose decisions are not appropriate for review by GAO,

2. Adequacy of QPL tes'tinq and facﬂ.!.w ingpection performed
by GSA, in crder to ald "'Comimittee for Purchase from
the Blind and Other Severely Handicapped" in détermining
whether product should be designated for manufacture by
qualified workshops, is not reviewable by GAO under its
protest procedures.

Barrier tndustrit.u, Inc. (Barrier) protests the deletion from
General Services Administration (GSA) solicitation 9PR-W-858~
77T /KN of its'1976 requirements for water emulsion floor wax
for GSA Regions 1, 2, 3, 5 and 10. Barrier also protests the
subsequent receipt of thi.s ‘requirement pirsuant'to 41 U.S.C, §
46-48 (Supp. 1974) {the Javits~Wagner-O'Day Act) by the Center
for the Blind (Center), a ncpprofit agency for the blind in Philadel-
phia, Fennsylvania. Barrier has also sought relief in the Federal
District Court for the District of Colurmbia, Barrier Industries,
Jnc. v. Jack Eckerd et al., Civil Action No, T86~1876 (D. D, C.,
Iled October 27, 107E).

The genesis of Barripr's protest lies in a deteymination of
August 6, 1876 by thie ""Comimittee for Purithase frbm the Blind
and Other Severely Handicapped' (Commitice) te place on its
procurement ligt three sizes of water emulsion Jioor wax.

See 41 ¥zd, Reg., 32043, August ;, 1976,

Under the authority of the Act, the Committee may publish
in the Federal Register, and may add to and delete from, a list
(the procurement lirt) of the rommedities produced by any quali~
fied nonprofit agency for the blind or other severely handicapped
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which the Committee determines are suitable for procurement

by the Government. If any entity of the Government intends to
procure any commodity on the procurement list, that entity niust,
in accordance with the rules and regulations of the Commiltee,
procure such commodity, at the fair market price as set by the
Committee, from & qualified ncnprofit agency for the blind or
other severely handicapped, if the commodity ia dvailable within
the period required by the Government, Because the Cocinmittee's
placement of these items on its procurement list by Federal
Register publication required the Government to buy them only
from a qualified nonprofit agency, it effectively removed the items
from the competitive market.

Briefly, Barrier believes that the Committee 1r.adeo'\aiely
asgessed the impact that it remnval of these items fr- .-open
competition wonld have on Barrier's finan:ial stability, Barrier
contends that the deletion of the items placed it in a less‘advan-
tagewus bidding position, since.it diminished Barrier's abilits
to pdrchase raw materials in bilk and to combine fretght ship-
ments’ ou these F, 0. B, destination items. Barrier asserts
that becinse of the removal of dem‘tnation points near its New
Jersey plant, it was thus forced into a conservative'bid situation
on the remaimng portious of the solicitation, &and may lose all
future awards ror these commodities. A furthca: basis for
Barrier's protesi .5 that the three items involved were listed
on GSA's Qualifier] Products List (QPL).

In this regard, when GSA informed the Committee ihiciithese
floor wax items were QPL procuremen‘ items, the Committee
rejuested GSA to ‘qualify 'the waxes produced by the Center fru
placemént oa the QPL, Its determination‘to place the iter:s
on its procureihent list for, manufacture by the Center was inade
contirigént on GSA's aporoval of the Center's waxes for QPL
placemen:, GSA informed the Committee on Augugt 2, 7976, that
the waxei sub:nitted for testing by the.Center had been placed on
the QPL, At noted above, by Federil Register publication of
August 6, 1876, the items were placed on the Committee's pro-
curement list. To support its argument that thc regions involved
should not hdave been removed from GSA's solicitation, Barrier
alleges inadequacies in GSA's QPL testir - 21 ycedures, concludmg
that the Committee's reliance on GSA's approval f the Centers
products for the QPL was misplaced.
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Once the Committee determined that the items of floor wax
should be placed on its procurement ligt, GSA wain required to
remove those items from its competitive procurement, which
it did by issuing an amendmem deleting the appropriate regions
from its snlicitation, GSA had no discretion in this matter since
the Act provides that listing determinations made by the Committee
are binding on all Government procuring activities. We see no
error in GSA 's subgsequent decision to leave the remainder of
its solicitation open to competitive bidding. Nor do we question
GSA's deteimination to make award under the remaining portions
of the golicitation notwithstanding Barrier's pending protest,
FPR 1-2, 407~-8(b)(4). .

* The only remaining issue concerns the propriety of the
Commission's determiination “c place the wax items on its pro-
curement liat. The authoriiy to make these determinations is,
pursuant to the Act, vested solély in the Commission which is
madeiupiof members who are qualified to deal with issues relating
to the blind and severely handicappsd. While our Office has the

‘audit d@uthority ufider Section 4 of Public Law 92-28 to examine

the'books and records of the Comrnittee, we agree with the

Committee that our Office is not empowered to reverse or amend
Committee determinitions. Only the Committee itself or a court
of ‘zompetent jurisdiction can reverse or amend a Commitee
determination-on’ suitability, fair market price or workshop
qualification which it'is empowered to hidke under the Act, Seée

in this contection, Ballerina Pen;Company v. Kunzig, 433 F,2d
1204 (1970), Finally, C s product testing, fmg'ibspection.
and placemént of the Cénter's products on'the QPL were ancillary
to the Commiittee's determination to place them on its procurement

. 1igt; whatever the defects of GSA's procedures are alleged to be

they would provide no basis for this Office to recommend removal
of the products from the procurement list,

Accordingly, Barrier's protest is dismiesed.

Acting Comptr:)lge[%gge‘?"a]

of the United States





