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THE COMPTROLLER GENERAL

— e

OF THE UNITIED STAYES
WALHMINOGTDON, D.C. AOBAS ﬂ
L]
!
FILE: 2-187070 , DATE: Fehrusry 15, 1977

MATTER OF: advertising Distributors of Wairhington, Inc,

DIGEST: Ew
.

1. Reguiresent in IFB for local faciiities 1s‘h‘qucu:ion of
responsibility, rather than of tesronsiveness, cousuquently
finsl arrangemants for such facilities were not riquired at
time of bid opening, but were only required at time of award,

2, Allcgation that lov bidder was nonz.sponsigle bacaule prlce
was 80 Jow as to endazger perfo.mance:and -becausa of insdequcte
past performance will not ba considered lince protesta concerning
effirmative determinations of tessouuibility are no longer
‘reviewad by GAD cxcapt for ressons not apylicnblu in this case.

3, Correction of bid in uhich bidder 1nc7tract1y completed "AffiTma-
tive Action Provioion" was propar sinca prevision involves a
- quastion of responsibility, not renponuivenaul and error uay be
trcltcd as a nino: 1n£otna.ity.

Advcttioing Dlstrlbutorn of Uaahtv"ton (AHH) ptoteltultha award
of canttact No. TIR-7T-58 to» the low' biddet, Mail Amsrica {HA),,undet
lnvitation for bids /IFB) No. AiFMiP'76-49 issued by the Internel
Revenue “Service (IRS). The IFB solicited tida for mailing and dia-
tribution services, storage, requisition fulfillment rnd mailing list
services as required by the IRS from July 1, 1976. to July 1, 1977,
'Three grounda of protest are atated,

lirat, Anchontenda that MA's bid was nnnrelponsive because at the

'tinn of bid opnning it did not: havu ita "nnin plant ‘and storuge areas”

locatcd within .¢ither the cogmercial zone of ‘Baltimore or the commercial
sone of Haahiugton, D.C.-as required by thc;IFl. In this regard, we
think the tern ‘mnin plln;: as used in the.I?hamnnnt ‘that the con-
tractor's main’plant. for: perforning | the:dohtract!shbuid be located
withln the gcographical boundavies specified, 'It would not be res.
sonaula -to re,cct a bid:from a contrnctor who plan1ed to use a
suitable plant .or fncility within the prencribed gcogrnphicnl
boundaries sviirely ‘because the contiactor's howe plait was located out-
uide thoase boundaries, Our Office has consiastantly held that the
requirenant that the contractor's facilities be Loc:ted i, a given area
is a matter of reaponsibility rather than of responiiiveneass and,
therefore, a bidder may be properl:: slluwed to demonstrate compliance
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'vi."“gh the xcqul.raunt sfter bid opcnlu. Ses ttsburgh

Lesndry and D eduing Corporation, 54 Comp. Gen. , 33
(1974) 74-7 CPD 27, and cascs cited therein, In this regard,

we note that uhilc .at the time of bid opanirg KA's main plant was
located outzide efther of the lpccifxod commercial zones, NA in
1ts bid listed an address within the Washingtom, D.C, commarclal
zone whare it intended to petforu ‘the contract. The. lvallcbility
of this space was aub-oquently ‘withdrawa by the landlord, but
almost fimmediately MA obtuinod anothey facility within tha
Washington, D.C. coomercial seua, The naw facility was found to
be adequate aud satisfactory for the purposes of performing the
prospective order fulfillment services, and was found to maet the
specifications of the IFE as to lication, squara footage, type cf
apace tequircd, and security. ‘ |

Next' the protester assert- Tthat th. xus should hiave found MA
nonreuponsit;u because: the price bid; by MA was so.much lower than
the other bids as to.cceate a. pralu-ptlou thac MA, could ‘not’ fulfill
ica- obligntionl rc the bid price,  ADW also’ contcudl that MA'a:
petfotnance racord on li:ilnt contra:tl did. not suggest ralponll-
bility. In this comneetion, every luatd inporiz sn affirmative
detcrninution of the suécesaful bidder's tesponsibility. However,
this 0ffice does not‘:cview protectl concegg&n; nffitnativu Qetcr-
minatious ‘of ralponlibil*ty. ablant?allcgntlonl of fraud on the
part’ of_gpntracttng officiala or ofjthe’ tirlute to apply definitive
responsibility criter{s.  Ceatral’ iMetal” Prodiucts,  Inti, 54 Comp.
Gen. 66 (1974), 74- -2 CPD 64; Data TeatsCorporation, 34 Coep. Genm,
499 (1976), T4-2 CPD 365, affirmed 24 Comp.:Gen, 718 (1975). 75-1
CPD-138. Hhil. wn,do conaidur proteats involving negative deter-
ainations of ‘the pkotcater s Tesponsidility in order:to provide
assurance: aguinst ‘the arbitraty rejaction of bids, affirmative
deternin.tion- are based in large wmeasure on subjective judgments
which are largely vithin the discration of the procuring officials
who must suffer any difficulcies .esulting by reason of a con-
tractor's 1nlb£11ty to perform,

. Finally. AV statcs that HA f;iled to co.pl.t- th. "Affirmative
Action Program" - provi.ion in‘the. IFB thus rendering Its*bid non-
rasponsive,  In Royal:Industries, B~ 185511. March 1, 1976, 76-1
CPD 139, we observed that this requirnunnt concerns b.dder Tespon-
sibility rather than bid rclponaiveness, and mdy be conplated
after Lid opaninc. Horeovor. the fact is that tka low1b1dder '
responded to'the provision by noting that it had, davnloped ‘and had
on file an affirmative action program. Subslquently, before avard,
the cortracting officer pr'mittcd MA to correct its response and
substituty the notation that it had mot previoualy had Government
contracts subject to the written affirmative action program require-
ments, MA asserted that it had lass than 50 employees thus it was
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uqt. from !i!}u. "In view of tha provisions of PFaderal
Procurement Regulatioms (FPR) § 1-12,803-4(b)(1) which txeats

tha failure to sxecuts *ha representstion regerding an affirma-
tive sction program ss 2 sminor humllty, we ars of the opinion
that 4t was proper for"the contractitg officer to treat MA's fail-
ure to corractly colpluu the rvepresentation as a minor informality
and allow correction pursuant to FFR #§ 1-2,405,

Accordingly, the protast is denied,
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