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Rchard Martin
Poa. II

THE COMPTROLLER SENERAL
OF THE UNITLED EBTATES

WABHINGTON, D.C. BUSsS

FILE:: B-187814 DATE: Fbruiry 1k, 1977
MATTER OF: Eaginsering Ressarch Inc.

DIQESBT:

1. Cancellation of IFB after bid opening end reulicintion
is not unreasonable where record indicates otiginal IFB
solicited bids for only half of quantity sctually needed.

2. ASPR § z-bm.H'prohiblting,. as a gmul rule, cancells, tion
snd Tesolicitaiion solely due to increcased requirementy
does =ot prevent caucellativn when IFB does not adequately
define unchangul tequ!.renentl.

3. 'Propat cmellqtion of IPB undur ASPR 8 2-404.1 does dot
constitute auction ss that tefm is usesd in ASFR § 3-805.3(c)
vhich refcrs m negotuted procutmc 3.

llopp-mn Corporution {Hoppmnnn)\ proteatn the cmcelleuon of
1nvitation for bids, IFB No. NOOOZ4=7G-B-6233, by the Naval Sea
Systems, Counud, u. s.\\ﬂavy (Navy). The noliciution called for
the ‘manufacture- and delivery of rockat'motor ‘fins and was restricted
to bidders with previous “xperience in manufacturing similar equip-
sient. It permitted’ bma for quantities less than those specified
and reserved to the. Go rmnt the right to- make an award for a
quantity léss than’ offered -and at the unlt .prices offered unless
the bidder specified o'i'hnviu. l‘oppeunn contends that its bid
vas the lowest tenponuiv.. 'bid from & teaponaible bidder and that
uo compelling reason exlated for the rejection of all bids and the
resolicitation,

|

- The inftial ‘iR 4'qu1red delivery of '3200 each "Fin, . Rockat
-)’otor‘llt-o Shipping (patking) condition". to! be wanufactured\in
ﬁccordlnce with "LD 269771, .Revision B, 1nc1ud1n3 Tevisions thereon,
more' fully set forth 1nfMdendun A" Actual]y, the Navy 1ntended

lolicii. bids for 6600 notor fins packaged two_to each container

Mdendu A, which was attached to the IFB, 1ista 08 applicable
docuunts, LD 269771 and’ 1330379 neither of vhich was furnished
with the IFB. These- dtauifiga. 1n ‘the form of sperture cards,
.couid be obtained from thz ‘Naval Weapon Engireering Support Activity
"in Wasiington, U.C. upon a returnabie deposlt of §100. The subject
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of LD 269771 ic stated ss Chipping (Packing) fondition (For Twe
Motor Fins)” and lists as toral pieces requirad for “ome subjact
iten” two motor fins., The Navy's actual requirsment was for
320C sets, eaza consisting of two fims or a total of 6400 fins,

v request for clarif!nn;!on of the IFB as to quantity was
made and 14 companies submitted bids. The unit prices for the
five lowes: bids received are as foll:ows:

Moc+rn Manufacturing Inc, bid $63.16 per unit

(Modern)

Locklay Manufacturing Ine. ' bid $83.29 per unit

Engineering Research Inc. bid'$87.58 par unit

(ERI)

Acte Machine & Tool Company bid $89.25 per uait

Hoppmann bid $106.80 per unit

The temaining bids’ Tanged upward to °310 30. Because the four
lowest bids were much lower than tha”Navy s estimate, each waz
asked to verify its price and the aumber of f‘na the pric-
covered, Kach stated that its ‘unit price covered onc fin each
for a total of 3200 fins. Hoppmann states that its und b price
covered two fins each and was, therefore, the lowest price for
the total quantity actually desired by the Navy. .
_ERL protested to this Office atatiug that ‘the IFB. althoulh
.pparently clear on its face, misled 'ERI and: other bidders’ to bid
on a quantity less than the Navy nctually deaired. ERI asked that
the IFB be canceled and that s new solicitation be issued. Modern
initially protested to the contrlctlng officer after opening an
the grounds that the aolicitation wAS vague and misleading as “to
the quantity desired. After s detenninationﬂby the contracting
officer that the adlicitafion was smbiguous, the IPB was canceled
and a new IFB clearly stating that 6400 fins were required was
issued. Hoppmenn then proteated the cancellation teo this Olfice.

.., In Tesponse to the resolicitation, 16 bids were rcceived.
Hoppmann submitted the same price &3 in its initial bid but five
compatiies, xncluding Modern and ERI. submitted lower prices than
Hoppmann for the .two fin sets., ERY’'s price of $93.85 per set of
fins iz the lowest bid received upon resolicitation,
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. Hoppmsnn po{ntn out that the itam ccllo‘ tot in. the ‘ort.!ul
'IFS was a rocket motor fin in "shippiag (ndr.iu) condition” manu-

" factyred in uurdnco vith l.n 269771 which' cl.urly indicates that

each; 1&!,;1.; eoatclnut must :entaia two !!nu. Drcuia; ¥o. 123037
1ndteatot the sama thing. ' Thus, ﬁoppunan argues’, th-aori;inal 1rp
clearly required dolivnry of 6400 Fims. Hoppmann:furthar contends
that aven if smbigiity is ‘found in the IFB, cancellation is mot
varranted imless the hidders who claim to have been misled would

be prejudiced by an:awatd to Hoppmaan, Hoppnnnn doubts that -
Modern with a price of $63,16 for one fin could have beat Hoppmarm's
price of $106.80 for tw fins cven 1leodern hed iuitially read

the IFS correctly. In tliis regard, Hopplann contends that if its
prices had not been cuposcd the prtces to be expectad from .
production run of 6&00 fics within the seme time period “that the
3200 fins were to: be wanufactured would be highar because of the
nacelaity for ncceletnting ptoduction. . Hoppmann asierts that the
tcbidding constitiuted. an _auction and that {ts rights were thereby
prcjudlned. Furthetﬁiﬂopp-nnn cofitetids that becausc of its previous
expirienca in- -auufactuitng the idéatical item for the Navy, it

was the-only biddet technlcnlly qualiried to perform the contract.
Thurcfore, Hoppmanrs: Tequests that the original IFB be reinstated

and award thereunder ba made to Hoppmann,

. Although origlu&lly protelting that, the IFB was vague and
nilleading; ‘Modern has now taken the pouitlon thaL.the IFB nlearly
required 3200 fins, that its price was the \lowest 7or this quantity

! La.

. and that. therefore, the c:nccllation thoulk tc rescinded and a

contract' for 3200 fins should be awarded to Modern.

!lI ‘uppOtts the canééllatlon lnd nssctts that because at
least four bidders were nlllcd, ‘thera'is prims: facie ‘eViderice
that the'solicitation vas lltently lnbiguou:l and fatally: defective.
ERL contends that Hoppmann s bid under«r“a initial solicitation,
on its: face, does not promise to delive 640N fins and the Govern-
ment could not be assured ‘that 1:- necds would be setved thereby.
Edl atguen ‘that® ‘Hoppwann's . allegntion that fno compacy would have
- undetbid Hoppmann but. for the exposure, .0f 1ts initial bid price,
- 18 bascd on  conjecture and that, therefore, no award could be
made to Hoppnann without prejudice to the other bidders.

Hcﬂplann s contention that it vna “the, ouly bidder capnble
of pcrforuing the contract will ‘not "be discussed in this decision,
Such a cortention necessarily challenges the affirmative deter-
mination of responsibility which the contracting officer must make
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irfor to the award of any contract. No juch determination bas yet

been made in this case end when made, will not be reviewed by this

Office in the absence of s showing of fraud on the part of procure

ing officisls or in other circumstances not relevant harse. Central
Metal Products, Inc., 54 Comp. Gen. &6 (1974), 74-1 CPD o4.

The Atmed Service<: Procutuncnt Regulation (ASPR) sets forth
g'iidelines governing preaward rancellations of invitations for bids,
ASPR B 2-404.1 (1976 ed.) provides in pertinent part:

"2-404;1 Cancellation of Invitntiorhkftct Opening.
(n) The p:euervntlon of the 1ntngt1ty of the come
petitive Did syatem dictates that after bids have
been operied, award must be made to that responsible
bidder who submitted the lowest Tesponsive bid, unless
there iz a° compelliu; reason to reject all bids and
cancel the 1nv1tation. Every effort shall be made

to anticipate changea in a requiremenc priorx :to

the date of opnning and to notify all prospective
bidders of any resulting mddification or cencella-
tion, thereby permitting bidders to change their
bids and’ preventlng the unnecessary exposure c€

bid prices., As a genernl trule, after opening, an
invitation for bids should not be canceled and
ceadvertised solely due to increased. thuiraments

for the items being procured; award should be mlde
on the initial invitation for bids aad the additional
'quantity required shculd be truated as a new procure-
Lent, .

"(b) # * * Invitations for bids may be carceled

after opening but prior to award when such action

is consistent with (a) above and the contracting
officer determines in writing that--

(1) inadequate or ambiguous speclficltions
were cited in invitation;

* * * * K
“(viii) for other reasons, cancellation is
clecarly in the best interest of the
Government."

Ordinarily, this Office will not question the broad authority
of the contracting officer to reject all bids and readvartfise when
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a eﬂoluu reason to do 'n exists.
L% :Comp. Gen, 145-(1974), 74-2 CPD 121;
Houuvo:, this Office has held thah aven the use of -n iradequate,

falblguou- or othcrwilo deficiant opce!!lcatioa is not, in and of
rit-cl' a “compeliing® reason to:.cencel an'IFP and: r-ldvnrtian
/ hcrc an awaxd undcr the solicitaion as issued would serve the

actusl needs of tha Govirrment and would not prujudice the other
bidders. GAF Corporstion, 53 Comp. Gen. 586 (1974), 74-1 CiD 66.

Whila 14 bids were originally. received, the four bids which
were lower :than Hoppuisnn did not meet the actual .neaed of the Navy
for 5400 tinl. The solicitation cloltly conveyed to the bidders

requirl-lnt for 3200 fins, There was no diract or {ivdirect
tnf.tnncc in the IFF to a requirement for 6400 fins or eny indica-
tion that the 3200 ft;ure used in the schedula wns sudbosed to
refer to sets ‘of two fins each or contllner-, tnthcr than to single
fins, While the drlwlng. are clear -that each, lhipping container
shoild contain two:fins, it is equally clénr ftom the language of
the IFB:that the primary purpose-of ‘the procuramént was the. acqui-

.altlon of finl ‘and that the containgrs were being hought .only to

1n-ure the. d-nnge ‘free shipment of ~the fins, The fact that the

1B required thlt the fine be in "Shipping (Packing) Condition"
cannot reauonably be translated into a requirement for 5200 shipping
eontainerl each packed vith two fins The Navy's actual intent,
its. appatent ‘previous use of the snme language and the responses
thereto .of Hoppmaun #nd ¢f other bidders need not be considered in
the interpretation of the 1IFB because on its face the solicitation
clevrly requires 3200 fins packed two to a ahipping container.

Although wu believe the 1n1t1-1 nolicitation was mot patently
or latently lnbiguous in this vegard, it was defective and inadequate
as a means of conveying to all biddets & requirement for 6400 “fins,
An IFB is defective and 1nadequute if the, actual quantity needed
reasonably can be surmised cnly by those biddcra who -have access
to 1ntornntlon beyond * the continea of the IFB. The IFB, especially
as it pertalun to . quantity, should establish a- ~COmmon bidding basgis
for nll qualified Téasonable bidders 1nclud1ng those with and those
vithout prcvioua axperierce with the identical item or with the.

Same agency. Therefote, we believe that an award to Hoppmann under
the initial IFB as (issued would not have assured the Navy that its
fieeds would be met. or that it had obtained the lowest price >btainable
through fair competition.
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1n addttioo, we beliave that an awaxd to Iopp-non could mot
have been wade without prajudtco {6 .the rights of the other bidders.
The initial low Lid of Nodern of $63.16 per fin was based on an
anticipated production rum of 3200 fins. MNodern would have had
to price ita second 3200 fins at spproximately $43.00 each to
bid a price below that of Hoppmann for the 6400 .fins., Most of
such non-vecurring costs as productio**on;inooriu;, setup, |
special tooling were included in its prica fur the first 3200
fins. These costs and the costs of facilities, support sexvices
and fixed costs’generally do fiot increase proportionately when
production is doubled even though the final delivery date remains
unchanged. Horoover, materiul costs per unit may ba lower for
largar production runs, The size of the productlon Tun also will
normally affect the cost of labor per unit:-i.~cause of tho lnctonl-
fng efficiency of such labor, Because of thése considerations
and the fact that there 18 no reasonabie way of dotcrulning the

- ef!cct on the price of any porticullrfoiddor of such. opeciag

nnd temporary factors as the need for businelt, ‘suop loads and
schediles and the posa*blo parts counonality with concurrent
production on other conttncta,,it could not be ssid at the time
of cancellation that none of the other bidders could hive bettersd
Hoppmann's price for the 6400 fins, Indeed, the results of the

‘rebidding tend te support this conclusion.

,  Ax; award for. 3200 finas to Hodern would not have served the
friterest of the Government and uould have been as unfair to the
other bidders as an award ‘for 6400 ‘fins to Hoppmann. The Navy was
not rnquirPd to continue thh a dofcctive iFB after it discovered
that ‘the IFB did not accurately otote the requitement tor 6400 fins.
There was uo incréase or change of any'type in the quantlty needed
by the Navy and thus the provision in ASPR 8 2-404.1(a) ‘that a
solicitation not be canceled ofter opsning merely to provide for
increased requirements is not controlling Ratlier, resolicitation
is sanctionec in ASPR 8 2-404.1(b) whoro, as here, the solicitation
does not ldoqultely state the Goveroment'sa requitemento and it is
in the Government's best interust to zesolieit,

We do not agree that: the factual oituation preoentod here
constitutas an_auction as tEat term is’ sed in ASPR, Hhile
ASPR § 3-805; 3(c;, which pettalns to negotinted procurements,
prohibits suctions, it prescribes no penalties. There is nothing
inherently illegal in the conduct of an suction in a negotiated
procurement. TM Systems, Inc., 55 Comp. Gen. 1066 (1976), 76-1
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CPD 279; 53 Comp, Gen. 253 (1973). 'l‘h.lrcan,“hmnt, 4nvolves
s fozaslly uuuu.a procuiiment and although this Office doss

‘not pesttion tho ‘disclosyre of compatitive information with
‘regard to any procurement, we cannot say that the cmullntion

of this IFB under ASPR § 2-404,1 constitutes an auction o1 au
lwroput disclosure of information. We are not unmindful of the
prejudice suffercd by Hoppmann and Modein after the exposurs of
their {nitial prices. We recognise that known prices of coa-
p.tttor- often tend to influence the prices in a rebidding as
do'‘the lntielpnt.d actual costs to be allocated to thst project.
To some extent, the integrity of the competitive bidding system
-ny have been co-pronlled in this instence. However, in our
opinlon. the eo-ptonilc would have baen greater 1! an award
wmdsr the original IFB had besn made to Hoppuwann or to other
bidders for a total of 6400 ﬂu-. !

We note thlt Hoppnann has alsn’ protested to the contracting
officer the luatd to anyone othct than ‘itself, «f.x contract pur-

.....

llle ite-s., Copie- of tb;t ptotelt have been furnished to this

. Office, Vhile this ‘decision deals with ‘the ‘issurs required to be

dec’ded unde:r’the initial. lolicitatinn, the issues which are
pe-tinent to the resolicitation are not before this Office for
resolution #nd therefore are not decided herein.

Yor the Tessons stated above, we beliave that a coinpelling
Teason did exist for the cancellation, Accordingly, the piotest

‘ie denled,
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Do Comptrolle GZLeral
puty
of the United Statas
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