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1. ‘Whare brand nasa or equal putc.luu ducrip‘:l.on is used in
toquut for proposals, technical specification requiremants
constitutas salient characteristics of equipment to be pur-
chasad and must be complied with by offerors.

2. Agemcy's -mptance :of . ptopoul oftaring nquipnnnt uh!.ch "

o deviatesifyom sprcifications, without first amending solici-

tation and providing opportunity for, 011 offerors to compate

‘ - - on ~2qual’ bul.-. is improper, tIlwuwur, '‘termination of con-

= tract {s not. recomnended in light of circimstances nuuut-

ing that prorester was mot unduly prejidiced by procureméit

dcﬁc!rdu. ,

e

. 'l'hc Parkson Corpoution (Parluon) protuts the awnrd of a
‘ ‘contract by, the Burcau ‘of iu.ua. Départment of the Isterior

: (Inteiior), to the’ l’ulkam:oul Ssparator. Company (Pielkerroad)

" vander- request: for propoull (m) 80166141. The protester
nl.h;u thar the ' nntd was i-propcr because Pielkenroad did not

] offer to fuinish aqulp-n'- -utlng the specifications,

1 : ROPE

N m RFP .ou lited of!.'eu Lo :ix items ‘of cdal sl--"“y pump-

- iug equipment, Itim 6, Clarification Equipment, was described

as “"Parkson Corxporation Lamella'ThiiCkener Modal 2500/45 ox

.qunl as approved by the Goverrnent. Two proposals were

raceived for .Item 6, ‘one. fton Parksou and one from Pielkgnroad

- lol:h .offers were conlldcud to ‘ba uchnically acceptahle, '

} al.thuu;h peither conformed to the specifications. The contract l

vas aurded to Pielkanroad om tha basis of its lower prlce.

...‘.___

N -L.

o loth of!ttn devhtéd"ih :evé\vll res ects from ‘the speciﬂca-
l:i.ont. .. Patkecn's; imost.C ,.Igniﬂcnnt" dcvtuuon was'the elimination
’ of the; ﬂ.occullt.or, a ‘codponént of its Yodel 2500/45.. The record
!.nd!.eatu that while the RFP was not amended ‘to ﬁ‘reflect the
acceptabiiity of the equipment without a fiocculator, Pielkenroad
was directly informed of this change and was instructed by the
contracting officer to remove the flocculator from its proposed
equipment. Other deviations reflecting peculiarities of the
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Parkson equipment ware mot communiciated to l'l.el.hnrud Vith
regavd to Pielkenroad's deviations, Interior statass

"Like those propoaed by Plrhlon, these dcvla-
tions raflected ?acullnrlttll in the particu- .
lar manufacturar's equipment and ware determined
to be technically acceptable., Plelkenroad equip-
ment uses a slightly different angle of inclina-
tion for the plates, uses a sludge rake in place
of a vibrator, and substitutes a oystem of haad-
ers and timers for the ranid mix taak.”

Parkson contenda that the npoclficationn Pielkenroad failed
to meet conltitute salient characteriatica of the specifled brand
nsme item which had to be strictly met and that Pialkenroad's
failure to adhere’ to'them rendered its ptopo-ll unacceptable and
the rcsulting cotitract void. ;and & legnl nnlli&y *Parkson also
contends that Interior's willin;nell to_acceyt Pialkenioad's pro-
posed equipment without ‘amending the . spcrltinatlonl:prccluded it
€rom competing on an squal basis aud prcjudtued its compatitive
pcrition, In this regard, Parkson stal'es that if the RFP had
been amended to raflect the Pielkanrosd deviationz, it would have

offered "much cheaper” equipment,

, Inf tlor conccdea that a nunbat of dcviaifonl from - the
apecificntlong wnrntnllowed to each offeroi vithout smendment of
the RFP, but states!that the deviations were minor and did not
nffect coupliance ulth ‘the .Goveromenit's perfor-auce requirements.
Interior further anverts that both it and the two offeiors
responding to the RFP regarded the specificaticus as guidelines
rather than rigid criteria to be absolutely mct, stating:

"Both the proteatunt .and the successful offeror
apﬁarontly agreed ‘with the Government's inter-
ptetatlon of-its requlrementa since both sub-
mitted boncficinl Lhanges to -or 1¢n0ted certain
guidellnel set forth in tha specification. The
government "{n. turn avaluated the responsiveness
of the offérs based on overall performance of
the: finished ptoduct and not on individual
characteristics."”

Iaterior also states that its handling of this procurement did
not result in prejudice to either Pielkenrcad or Parkson
because each offeror was proposing its own equipment and neither
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this cosmaction, laterior reports.that its comsulting éngineeting
fimm, which drafted the specifications, contacted Parckson after
the proteat wes filed to detemmine what kind of chasper umnit
Parkson couid have pmpoud According to Interior, Parksom
ludicatas thes

"*t*:tmmz-ttﬁu'] ' cheapex
unit’ wnild have .besn .the boa!.c l.mlln unit
vlth l:h ugid mixar and vlbntor 'delgted.
Helktn:ond [ dwutlon,fm the specifice-
tions. wou substitutions for this equipment,
not d.lotiwl. *ifi/t is clear:from
both tlu  tachical o pinlon of # *tlm Py
consultlivg -n;iu"i‘t and Parkson's own recom-
méndationa prlor%to‘ -iumn of the -RFP that
a Lewéila ‘unit with’ lesc {tems deleted will
oot perfomm uth lctotlly. ‘nml, ‘Parkson
has '{itRelf nrlﬂcd that it could'have pro-
'poud no mcpubh' -r.qlt‘icatiom to" Lts
,Oqulp.ent. in® uoponut to an RFP: acwndment
veflécting the. Pielkenroad devietions. The
ageiicy . bcueveg,hi:hct this alone’ u?ly {1lus-
trites the' lpcciouneu of Parkaon's argument
that’it was ptojud!.ccd-it can propou Do rea-
sonable modificatioas of its proposal’ even in
th. hindsight ¢f a post-award protest.” "

Accordingly. Interior concludes that "mndtu t.he RFP, although
technically réquired # # *# would have been z mera formality in
this lnotnnce." J

llhen .‘bund nese 6T equal putr.hue ductiption is used,

the. lolici.tntinn is required to !.ncludc. a listing of saiiert
jéﬁiuctcr:l.lticc of the brand name. product to indicate ;the essen-
tial, nte:hl ‘neadid ‘'0f - the procuring activity Fedenl Procure-
mtdqulatiot_x_a (ni) 8.101,7307-4(b) /(1964 -ad.); ‘Geriaral

ixacifcs ‘Corporation; ' B<181537, AAugult 30, 1974, 74-2,6GPD 133,
Here; Jalthough the REP -d4id 8ot {nclud. .a lsting’ “expl1¥fily
dminntcd as "silient; ‘charadteriatics;" it did et forth
"SPECIFIC TRCINICGAL' MQUIRWTS" ulating _&to clntificntion
eqiipment, Wé have held, in similar oituarlon-,-..}~at whan such
technical fequirements net;forth "particuiar feitures" of the
preduct to be purchased "Such features must be praosumad to 14_\)1!/
% & # material and essential to' the needs of the Government

.
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and must ba complisd with gg’ o.;., i
Inc., B-185664, May 26, 1976, 76-1
Enl. Inc,; B-183820, hpt-bct 24, 1975, 75- - .
Furtharmore, the RFP itself specified that a,rprapoul o!!u:-
ing an "equal” product would be considered for sward if the
product uu(dotcmlmd “"to meat fuily the lrucut charactar-
istic rcqui.tmnta listed in the Rsquest fox lmponl.l. :
Thus, notwithstanding Ynterior’'s position that the spacifica-
tions were intended only as guidelinas, we think the specifi-
cation provisions properly must be regarded as impouing
mandatory requirements,

ik

When a contncéi.n; umy daten.tnu that a- pmpoul
which involves a material depu'tutc from speciﬂcd nquiu-
ments would nonetheless be accepuhle, amenidment o! th-"m
is requlted so that all offarors u'o at‘fotdcd aa*opportunlty
to Cofipete on an equal basis, : il ]
B<181130, Auguot 19, 1974, 74-2 CPD 1C7; Am.l.c*s.w!co Company,

"B~181806; December 5, 1974, 74-2 CPD 3I13; nf_:_mm_%lrnigh
Inc., 55 Cosp. Cen, 60 (1975), 75-2 cm 33. See also ¥

1-3.805-1(d), which rrovideu

"Hhen, during ne;otinti.ono, . substantisl
chmgz occurs in: Jthn Goveroment's require-
ments or a dcchim i.l\ruchcd to relax, "
increase, or otherwiu modify the scope of
- the:work:or ‘stitement ofrequiremants, such
change oy modificatic lhl.ll be made in
writing as an amendment to the request for
proposals, and a copy shall be furnished to
each prospective contractor.” .

It is clonr that the rules 3ov-rn1ng ccqul:itivn mgotiutcd
procurunent wete ‘not follomd in this cass, Al.though the two
competing offcmrl on ILem 6 both offered to turn!.lh equlpnent
which did not neet the -pcciﬁcutom. Ini:erior, apparently he-
cause ‘those lpcciﬁcationlzdid ‘Dot lccutauly=\te£1ect {ts mini-
Bua needs, ngardcd both dcvtatin; propoulo as ccccpublc and
accepted one of’ them wiﬁhout, houevet. unen.dtng the m and
revising the lpeclﬂcatton requirmntl. A1so, vhile Intetior,
in an apparent’ lt.tenpt. to equalize roqnt;ition in" 0!\. respect,
informed Pielkenroad.of ona Plrkson-y;fropolnd lpeciﬂ.cntlon devs-
ation and allowud P:lelkentold to submif a ‘revised proposal on
the basis of a similar deviluon. it did not requeat best and
final offers from both offerors or give Parkson any opportunity
to submit a revised proposal, in contraventiom of FPR 8§ 1-3,805-1;
see, @.g., National Health. Slﬂice\l. Inc,, B-186186, June 23, 1976,
76=1 CPD 401, Further, it appears that what Interiox actually
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. wanted was equipment luuq cartain 'nt!onnu requiremssnts

rather then tha design features it set out in the specifica-
tiens and that in this vegary two-step fomal advertising,

' rather tham a negotisted procurement with a brand mate or equal

nurchase “utlpttou, would have been more appropriate, Accord-
i.u.ly. the protast ia sustaisad.

iy Otﬂ.nu-l.ly, in ltght of the pmur-mt deficiencies noted,
we‘would recoimend tarmination of the cositjiact (we do not agree
ldth -Parkson that the m..:ict is void &b’ inltio since we do wot
believe that whder the standards established by the Court of
Claims and adopted by this Office’ tha contract awird wes plainly
or palpably illegal. See John Reiner .& Co. v, United Statds,
325 7.24 438 (Ct, Cl," ads Co. v; United
States, 355 P, 2d 612 (c:. Cl._ 3 Comp . . 215 (1972)).
llnnnr, 14 'chis case ;hcn appeaic: to be: sub-nuntta) doubt that
infact l'arbon was uu!uly prejudiced by thou deﬁcimiel. As
uull.cat-d cbuu,»lnur:lot statea;that rukm,could not ‘have fur-

0

:nillud uguu.uuy ac:opublo che:ir..r oquimt.l In add:ltion,

Interior ‘algo states.that ‘even ‘Af ‘Parkson’could hHave come up with
less axpeniiye ‘équipment, it is ualikely that Parkson would have
bacoma the low. offaror in view of the’ price spread between Parkson
and Ptclhntona‘(rltluon s price’ wu approxiu..cly 50 percent
higher than, Phlharond'a) and - the' ulativequina:lgniﬁcmt toats
asisociated with’ Plellunmd'- deviationl.. Motéovar, we are advised
thlt‘!'ielkentotd has incurred cxpensu totnl.llng' more than 75 per-
cent of - "the countiact pttco in petfoming the contract since the
mrd Jh.t. Under: thue citcmtmuo, we do not think it would be
in thl “best interést’of. the Govcn-’ht"r.o d:lnturb the award. We
are, however, ‘tecomcnd!.n; ti) - the 8ecretary of the IAterior that he
take appropriate action to iusure that future procurements will not
be marred by the deficiencies noted in this procurement,
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