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DIGEST:

1. Protester's contention that REQ's 70-percent miniaum technical
and management score requireent was applied discriminatorily
to'eliminate on offeror while successful offeror, with relatively
similar technical and manageajnr scores, was not eliminated is
vithout merit because eliminated offeror's proposed price wis
determined to be outside coipetitive price range resulting in
elimination from coapetition.

2. Contention, mad! after "aid, tlt RFQl-proviuion that any proposal
seoring less than 70 percent in'technical factors and 70 percent
In management-factors shall,not be cons'idered for award unduly
restricted coapetition, is untimsly under section 20.2(b)(1) of
bid Protest Proceldures *since ailleged Impropriety was apparent
prior to closing 'date for receipt of initial propoaals.

3. Where INQ' aevaluatioa scheme iadiated that management and
t-chnical aeiel2i#'ce were of equal teportance nd both were
more i.ortiant'than realistic price, agency' a evaluation oa
best and final tgfliru, which ignored\ 6 of'12 evaluation sub-
factors and increased the relative importance of price from an
intended 30 percent to 50 percent, was improper.

4. Where RFQ's evaluation scheme (i.e., relative importance of
technical and managament factois and subfactors to each other
and to realistiq pr'ice) is, adeiuately disclosed but not followed
in evaluat tnsxbnt had final offers, ittis recommended that
agiency reevalitaceoEft-rs in accord with RFQ's evaluation scheme
and, if offeror otharithan contractor su'bmitted beat evaluated
offer, terminate for convenience awarded contract and make award
to offeror that submitted best reevaluated offer if that other
offeror agrees to accept award.

Dynalectron Corporation protests the awardiVade by the Depart-
ment of the Army to Federal Electric Internationvl, Inc. (FEI), under
request for ql'otations No. DAEA18-76-Q-0071 (RFQ), issued by rhe
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U. A*y CS. Acatiae Commm4 for td sweret.n amd miastmame
of the Area Na- tatmace NWad Spjly *aelilIt--'rupe. Te su0ceumfel
offeror wan to furnish all piruonnclal d expertin required by 'the
atatament of work for 1 year on a*'oet-plur-award-fue basla
Although these services were previously accomplished by .Goerrmat
peruonnel and a Givernment developed meaning structure was available
setting forth certain skills and staffing levele, each offoror man
expected to propose a manning scheme necessary to *ccolilsh the
work under a method it proposed.

The solicitation contained the following evaluation factors
for award; the number in parentheses, taot included In the solicita-
tion, is the maxiaue possible raw nuerical score for each factor
and subfactor and the weight is in brackets.

"D.2 EVALUATION FACTORS FOR APRD

" * * *Fictors are set forth ianorder of equal'or
decre-zing ipmortance, 'with factors one -and 4wo being
of equal weight and subfactors A and I within factor
one being of equal weight and subfactor B, 'C and
D, within factor two being of equal weight and sub-
factors B and C within factor three being of equal
weight.

"1. TECHNICALFACTORS The offeror--ust provide
a response to each of the following pararraphs as a
basis -for Government evaluation of his technical qual-
ifications and cognizance within the field of service
required. (4,000 points) [35]

"a. Demonstrate a recognition and understand-
ing of the requirements. (1,250 points)

"b. Provide a concise description of your
proposed approach for the organization and- total
operation of the services. This shall include the
workload capabilities for each service. (1,250 points)

"c. Extent of offeror's experience in work
similar to the requirement of this solicitation.
(750 pointe)

"d. Provide the education and experience
qualifications for technical personnel, including
supervisor, regarding technical staffing (750 points)
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U:"a. UUl L tITe offerer must
reepaS _iiset of tbe fctor sted below in
order for the Coernmnet to evaluate the off rorts
capability to perform the s* rvica. (4,000 pointe)

Ila. tderstanding of the scope and level
of effort required. (1,500 points)

"b. Fridvide a dalinertion of the total
staffing and a detailed phase-in plan. (800 points)

"a. ,Ientify education, experience, aod
qualificaiiansi'for personeal proposed for manage-
ant positions. (800 point.)

'!d. - tbos aadn tocedure. proposed to
accoqulish pec.fit contract operations, .uch as
effecting liaison with'th- Govirnnat, recruitment
and retention of upecialiied personnel, menting
performance cchedules, etc. (800 point.)

"e.--tPosition'of Project Manager in'6t'i
cmpany Vhieaarchy; ad identification of his-
im-ediate supervisor in this hierarchy. (100 points)

"3. FlINNCIAL FACT0RS The offeror'u detailed
cost proposal will be evaluated for: (4,000 point.)
(301

a. Ralism of Cost Data. (2,800 points)

"b. The reasonableness of the proposed
fee.. tAePR 3-80) (600 points)

"c. Record of performance on Government
contracts considering final coat to estimated
cost. (600 points)

"NOTE NO. 1: Pursuant to ASPI 3-805.1 and 3-805.2,
negotiatlon, will be conducted only with thoue offerorm
floe, proposal. ire deteruined to be responuive and
within a competitive range, on the basis of both
price and; the-ealuation factors set forth in para-
graph D.2.1 through D.2.3. above. Additionally, the
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Governe reserves the right toe to evaluate proposals
pursuant to paragraph. D.2.1 through D.2.3 *te s, ubet j
the initial proposed price, to include be dnd fee,
is determined to be outside of the competitive price
range.

"NOT NO. 2:. Proposels evaluated pursunat to para-
graphs D. 2.1 through D.2.3 above will be scored by
Government personnel. Auy proposal score of Uss than
702 in Technical Factors and 70X in Managemet Factors
shall not be considered for award nor will any die-
cussion be held with that quoter relative to his
proposal.

"NOTE NO. 3: Award will be made to that responsive,
responsible offeror whose evaluated proposal is con-
sidered to be wlthin-a competitive range, and can
perform the contract in the a-nner most advactageous
to the Government, price and evaluation factors
considered."

With respect to the manning tsblse provided by the Governent,
the solicitation stated that:

"NOTE: 'The uannin' figures isthia attect_ terpreoet
an eatiate of nt'6ber of personnel requirediforlthe
Government to perform the, services and inclUe time
rqukired for the perfkormance of military" auies nd
training.,; Also Government personnel generally possess
single rather than multiple skills. The manning level
provided'in this attachment should be considered as
quantitative information and should not be considered
as a required level."

Ninie firms re" -dilt to the *oiicitetion by April 12,1976,>6
the cld±ing date. The ninea' propoais wenre scored by 'a Source Selec-
tion Evaluation Jbard (Board) against the evaluationlfactors quoted
above'including 'the Gover nttsestimaate an the niumber of personnel
required. A Source Selection Advisory Council (Couuicil) then weighted
those raw scores using wnights decided upon and formalized prior to
receipt of proposals. Those weights, which were not known by the
board evaluatorm, were indicated above. A eumry of the Council's
evaluation follews:
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Dynulsatrom 76. 6 4 4 4003 CO 4
DOSMA 31.7 62.3 74.1 79:3

i' RCA 79.1 62.4 72.8 78.4
i' ~~~Locmb w 73.7 U3 3 71.1 76.3
g ' ~~~Aerenutr dnes 75.5 75.2 71.S 74.3

FBXI Ma * 78.9 72.2 73.4
| trmtron 69 5 76 . 71.5 72 7

j JWTS~ig 34 2 62.9 67.6 55.7
'~ ~ ~ ~Space Age 48.7 54 1 67.4 57.6

SOWK -- Aul numbers repre ent weighted scores so perc nt
o~f *axeum *ccre in each category.

,-The Councilis rscom-im4-tlonx-uere _ d- tbrougb the Prog'ri_
Non~age to. tbe Source Sie Authority jan to, those firs with whom
's>ngetiations *hould,, be cegedt -The Council recemanded that nego-
'tfgtionu not 'be canduitid ftb J8T8 and Space Age because they failed
to de onatr-te *an'ee pt ble'sirsr of understanding of the wor ' to
bn p rfor ed'nor wti~b Kantrebecauee its propse d price, hich was
about $2,'000,000 bigb r then the ne t bight offeror, wva too high.
Sbt COUnCil r-con cnded that all other off-rore be included in the
negotiatione

Negotiations vere'conducted 'fron May 19 ibroeh Jue D3 1976.
ifter raccdlpt- of iiL~tiel j.Oropola alc ~ter evaluation by'tfie
board nd Cduncil, but before negotiations, it -bcas.. clear, to the
coverneintt tia tthe number of p rmonnel presented in theu dticitation
(439 plus 4 for value enginseting),could be reduced aignificantly if
personnel oftultiple skills were employed or if * different wanagement
systea was utilised., -In fct,-thi-AtA later estimated that the
max1imd nm&br of personnel requiied was 356, that a uaesonable
number was 285, and that tha *iniue number would be 21-8. IDuring

the eiogtiaiocus, the atretgths and weaknesseaof each offerorts
propoaea were diacuseee. Tor example, the Aruy' ade several sug-
ve tlon, yi&ch;ecabled Dnailectron In its beat and final offer to

reduce tiah-uberijof personnel proposeid at various uaintenance
and rippiy faciliies by 5 jercint On the otiher hand, in E's ebest
an4 final offer, the number of personel proposed increased by 'i4
percent. A eumary of best and final proposed manning levels, the
percent change from initial offer, beat and final proposed cost, and
the percent change from initial offer followu
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CoM D n STech.cal MS _a bt a1an Cil Cf epsite

Dynalectron 304 -5 p4.721 -0. 
RCA 258 -15 4.370 -21
zendix 266 -35 3.661 -
Lockheed 295 +1 3.804 +4
Aeronutronics 264 +2 3. 716 -15
FZI 234 +14 2.940 +11

Beat and final offers were evaluated by the Couneil, but not the
Board, and they were not numerically scored * the iaitil offers
were. In the Council's final report dated June 14, 1976, It con-
eluded that all six offerore were considered t'fuily quallfiedto
perform the required work. The Coundil' apriueiycancern about
FBI's offer was the realis of the proposed msaniil vel and the
associated estimated costs. To evaluate thia-realiranofwlh's m'aning
level, the CotnidC exu-ined FFI's propoe d organiuational structure
in detail by work center and compared the mnuing 'ivenls of other
proposals to FEI'. The variattons, when viewed t.getherwith BI's
proposed uangiaent chebe, eare not co tridoed subhtantil. Tb
Council concluded that PEI fullyj'undererood the aasicka and its
approach reflected a judicioue'use of reaources.a To revlewflI's
pro'aaedi-nning~level, the Couniil conradrid FBI's upervior-to-
wortsr ratio relitive to othrf o;Fferori and theaplpication of FEI's
uean-ziieio-'repair-factors to Ehe projacted workioads. Also, the
Council considered FEK'. confidexdea in it. abiity to perform as
reflected in iLs-9pftAosal to recodive only 50 jercent of the ward
fee bih'e operating -'t an SO-perient efficisncy'rate. After con-
sideriig these factors, FEI's aviraue cost per man, best and final
cost eatimkte, fee schedule, and experience relative to other
offerors, the Council re::--ended, thac award be made to FRI. The
contract awarded to PEI on June 17, 1976, provided a 100-day phase-
in period. Actual contract performance for 1 year was to comence
on October 1, 1976.

Dynileitkon protest. the award to FEI contending that (1)'the
Army's failuriito enforce the 70-percent ainimvm score requirement
of the solicitation (Note No. 2, quoted above) was discriminatory,
and (2) the Army used unpublished evaluation criteria, thus pre-
cluding fair and meaningful competition.

With regard to 'the first contention, Dynilctron argues that
the 70-percent minimum score requirement of the solicitation was
used to eliminate Kentron from negotiations and FE1, with relatively
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simlaor tachiteal aid * agpn t scoreer wa not alltnsctod. Also,
Dymalactren ar.ue tbha th incluitea of the 70-percant uirum
*cae rnquirmt Is the solicitatioe unduly restricted competition
because other firm asy hbe beev deterred by that requirement
from submitting * proposal. in its report dated October 12, 1976,
the Amuy recognius tbat'the use of predetemidned cutoff ucores
in a solicitatien to determine competitive range is not in accord
with'the LAmed Services Procuremet legplatian (ASPR) or the
decisionr of our Officej;hawever, the Arny contends that such
scorn were not solely relied ou to establiuk the competitive
range for this procurement.

It appears that Kentron wan'not found to b 'in the competitive
range-bcause bancd on Note No. 1 qToted above-its proposed
price wan determined to be outside the comperitie pricevrang.
Moreover, Note- No. 2 doe enot disqualify Yft from diucussions and
camaideratien-for award uber- it scores 1 eehiban 70 perient on
ocly one of tbe two stijulited factors. Furthibrore, Dynilectron's
ceatation, made after' ward, that the ln'iulsu 'of the 70-percent
mialam score requirement in the solicitation unduly restricted
competition is untimely under section 20.2(b)(1) of our bid Protect
Procedures, 4 C.F.J. I 20.2(b)(1) (1976), since the alleged iupropriety
was apparent prior to the closing date for receipt of initial
proposals.

Djnalectrons 'iecond contention is essentially that the Army
(i)7Ifailed 't disclose the "average cost per nman" and "aipervisor-
to-worker-ratio" e"alustion factorse in the RJQ, ad (2) failed to
follow the evaluation approach set forth in the RQ. It[is wall
settled that offerors must be advised of the relative ip'ortance
ofprice to the other evaluation factors. See, e g., aTracor Ins.,
1±186315. Uovwiber6o, 1976, 56 Camp Gen. -tv- 76-2 CPD386. The
ORQ *dviiedtthit waird tould be to that resposdive, responsible
off-ror,'whose evaluated proposial:s; conaidired to'be wi~hin a
competitive range, And who can perform inV'the' manieruornt advantageous
to the Coveranent, priti and evailu ation factor. considered. The
RiQ established a scheaa of, evailusion factorc to bi'used as the
b-sis for awrid. Thejprincipal factors were, technical and management
factors of equal weight, subsequently revealed to be 35'percent
each, and financial factors of lesser importance, subsequently
revealed to be 30 percent. Unquestionably, the REQ disclosed that
price was th. least important principal factor. We also note that
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the evaluation of initial pr iposela iavolving _arical scoring
of RJQ evaluation factors nd the application of weights to those
factors resulting in their numerical rankings appear to be In
accord vith the evaluation approach of the JQ.

We recognize that those initial _marical rankint. lost mat
of their significance when the Army realized after much scoring that
the Government manning suggestions and the'independent Govern ent
costestmimate used to evaluate such offers ware greatly overstated.
In *ny event, such initial numerical rankings are not outcome deter-
minativebbut merely guides for rational decision making. See hiu
Advertising. Inc., 55 Cop. Gn. 1111 (1976), 76-1 QD'325. During
negotiations it appears that the Ary advised each offeror separately
and in detail where proposed manning levels could b reduced although
the manning levels suggested in the RFQ were not revised.

When best and final offers Were sub.itted'on June 7, 1976, they
were evaluated separately by the contracting officer, a price an lyst.
and the Council. The hoerd was not reconvened to score offers reil-
tive to the latest established Government ranges of acceptable -mnning
levels.

The contracting officer's recoanendation for award to FRI vas
contained in a memorandum dated June 9, 1976, which concludes As
follows:

"Based on these fectors the'Contrkcting Officer Ma
uade.a determination that the pricetjroposed!by FBI
in fair and reasonable. Based upon the foregoing
the Contracting Officer has concluded that full and
free-competition war sought and obtained, that nego-
tiationu were fairlys6onducted with all quoters who
mat the minimum requirements, that theyiwvre all
afforded equitable opiortunities to subuit.best
and final offers for the contemplated conriict.
Therefore, the Contracting Officer rects, da that
it is in the best interest of the Goverm int'to
award a contract to Federal Electric International
(FEI) and that such action will likely result in
obtaining the requisite services at the lowest
total cost and within the total estimates stated."
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The prise mly.ot *L s t, csaeurrod vith by the ca-
tracting offiewr s J*uno 9, 1976, mates that tbh procur n aont vs
primarily a level of effort with the contractor required to provide
coetent pereoonel to perform a altitude of tasks. That mno-
randui co cluded as follow:

"The procureat procedures utilizsd for deter-
mi1ming the best offer from qualified firm for the
AMS-Purope level @f effort as set forth in the State-
uect of Work remulted In (TRI] being teo lowest offeror
for estimated eot and profit, of the cmpny's technically
qualified, *nd interocted in the proposed reqsiramntc.
bueed upon these factors the proposed estimated cost
end fee of $2,939,547 is considered to be 'Pair and
buasoanble.'"

Tbe Counil'. 7iexil Report dated June 14, 1976, also recoveended
that FRI be selected for *ward. Pertinent parts of that report follow:

"5. In waencing its final analymis on 9 June,
the (Counr±il] realized that in view of the results
of the nsgotiations all six offerore were considered
f llysqualifi d to perform this contract. To sub-
stantidte this realization the tC'nCcil] discussed
the uagottAtione with the Caiiractiig Officer, the
techni-acl u mber of thaieihi"eitingtim, snd the
priba.anasit. Thes dicU-zsiones ddirssed those
essentil' features of each offer which affected
capabilitie; to do the JiSz:- the satisfaction of
the Government. The (Council] was convinced that
all necessary considerations had been given to.
capabilities and that despite the ranges from low
to high in manting and estimated costs, all technical
requirementa would be fully net by all six.

"6 * * *Tbe (Council'aI priMe concern wae related
to the realt of proposed a'niugs and the associated
estimated costs. It is the (Council's] view that the
most realistic manning pattern would show the beat
understanding of the job to be done.

"a. A study of the offerorc' organizational
structures was nade to determine how the workforces
were distributed in terms of personnel in the categories
of supervisors, supervisor-worker, support, and direct
worker. * * *

-9-
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"(3) It is sen that III ahead an
acceptable ratio of supervisors to workars, *s
did mome of the otters. * * * Thi was * peeitive
indicator in favor of continuing to consider staying
with the low offuror, becaus it reflected an excellent
balance in the workforce and a judicial use of worker-
supervisor team leaders.

"b. In pursuit of another indicator th SSAC
exrained the organisation structures in detail, by
work center, to see where there were vsristione in
manning concepts using the FYI manning as a basis for
comparison. * * I The 'variatioan were not considered
substantive by the [Councill exceptcin the [WHCT-C].
Here the range was from plus 2 to plus 26. I * *
It plans to place ten t-es. at four diuperued locations
in Germany, and to cover the area an a wall-defined
mchedule. * * * The [Counci3 was convinced that
FRI fully understands the Mift-CE mission and that in
view of its studies approach to the task, FRI could
perform. The SSAC concluded that the range in
variation was not substantive andIn fact, was in

favor of FBI in that it reflected a judicious use
of resources.

"c. Another indicator was the FRI confidence
in its ability to perform. This is reflected in
itc desire to receive only approximately 501 of the
award fee while operating at an 802 efficiency rate
* * *.

"d., Lastly, with respect to indicators, the
(Council] wvs impressed with the FRI Moan Time to
Repair Factors (MTTk). This coMeiany applied its
MTTR to the Government workloads to arrive at its
manning level. * * 

"7. In view of the indicators and the evidence
that FRI fully understands the job to be done, the
(Council] concluded that the low offeror fully
merited being selected for this award. Using a
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I~~~~~up~~ferg. *1 eA& f tftromt1"l r
1 h te^ "t) te 7 1 _ ) ersia tot average

cost Per _ee, m0"3 beat a d final cost estimate,
fn rcbe, aupewvisor to worker ratio, and wperience.
TMe rankings "bad upoa theme evaluationa ares

1. m31
2. Aeremutrnics
3. Dodis
4 Lockheed

6. Dynalcetrom" (Yphasia supplied.)

Citing 53 Cop Cen. 800 (1974) and Iroouoit Research Institute.
b-184318, Webruary 23, 1976, 76-1 CPD 123,3tbe Arwy contevds that
relative weight. of auberiteria-definiLively descriptive'b'f principal
factors-need not be disclosed. Also, citing 51 \Co. p en.' 397 (1972).
the Army aontends that detailed suberiteria used in the evaluation
need not be disclosed if they are sufficiently related to diaclosed
principal factor. The Army concludes that the six factors used by
the Council were definitively descriptive and sufficiently related to
the factors and aubfactoru In the RFQ ouch that'offerors were adequately
advised of the evI6tion fe factorse and their relative importance. Mere
the _trbod of 'valuating initial offers was coniiderably different
than Oa method used to evaluate and rank best and final offers. In
considering only the six factors listed, which-unquestionably are
related to s*bfactcrs l(b), l(c), 2(a), 2(b),3(a), and 3(b) listed
in the RPQ, the Council apparently ignored subfactors 1(a), l(d),
2(c), 2(d), 2(a), and 3(c). Furthermore, by-treating all six considered
factors equally--three ,of which related to price--price rose from a
relative importance of 30 percent to 50; percent. Thus, the Council
departed fron the weighting echeue selected Iaitially and it departed
from the RFQ'u establishad relative importance of technical and
mnaagemet excellen-e to realistic price.

Accordingly, by letter of today we are recomamndtng that the
Secretary of the Army direct an i _ ediiteree-viiuatiOaio of bsst and
final offers in accord with all the evaluation factor, listed in
the RPQ and in accord with the RPQ's established relative Importance
of tecimical and management excellence to realistic 4rice. If,
the reevaluation shows that 1 I submitted the best ev luated offer,
no further action is required. If, however, another offeror submitted
the beat evaluated offer and it agrees to accept the award, we are
recomending that action be taken to terminate for convenience FEI's
contract.
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Since our decision contains a reconsendation for corrective
action, we have furnished a copy to the congrenjiona1>0o1mitten
referenced in section 236 of the Legislative Reorganization Act of
1970, 31 U.S.C. 5 1176 (1970), which requires the submission of
written statements by the agency to the Committees on Government
Operations and Appropriations concerning the action taken with
respect to our recommendation.

Deputy Cosptroller Genera:
of the United States

-12-

LT _




