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material’ roqulrcmcnta, the bid muist be rejected as

mrupoutw.
a. ‘Wheu IFB callad for itm whlch rcqulud First Artlclc

tent]
list'

Article testi

onlw if itexn offered was not on

RN

I. A b.l.ddor'a unrallctud ducrlpnn data may not be .
dhroprdad where it appears that the bidder is cffering
the model describad therein., Therefore, when such
model does not comply with the Government's stated

ied products

PL);xibiddor'l notation in bid schedule that First

cticu,

bids 'for the Government'l road’|

was ''not applicable",

when rzad in con-

ormation contained in other portion of
id indicatirig thut Mdder's item. was included on QPL,

reagonably can be coutrued an btdder'; offer to fumish

. QPL 1t.mo‘

(L‘hll bid proielt teats the mponnivenepl of the two lowest

gx'ader requirementt under

hv,itl.tion for bldq (LFB) DSA” 700-76-3-1059. issued by the

'dee Con-trucilon Supply Ceuter (DCSC). Columbul, -Ohio,

Dohihion Roa.d(p(achtnery Corpouuoa (Dominion) is challeng-
ing DCSC's deteriiination that Dominicn's apparent:low bid is
nonrelpcnaln toithe loucttatta: hm'auu ‘of the unsolicited

descriptive. literuthre contained iri its bid. Moreover, Domirion
asserts that'thé sétond low bid'nf Galion Manufncturing Division

of Dresaer Industr\\es. Ine. (Galton) wu not responsive for fail-
ing to offer First Article testing and,'therefore, that ¥irm should
‘not be nwnrdod ‘the! Cotitract {n the event Dominion's bid is ultimately
found to ba noiresfcasive. For the following reasons, we concur
‘'in DCSC's that Dominfon's bid was nonresponsiv. and

that Galion's bid also was responsive to the solicitation.
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Dominion's Bid

ncsc fumd Domtulon'. bid to. bo nonresponsive, bcmu
Dominion's inclusion of mollcltad imormation in its bid .
creat2d an ambiguity as to whether Dominion was offering to
maeet the solicitatioy'e requirements. Dominion contends that
DCSC erced in cmldorlnf ‘the unsolicited information as &
qualification of the bid a’ muortl that such information
should have been disregs ~ . 4. Before cchi de the legal
merits ¢f Dominiw's arguxnenta. it is neceasary to review the
fr.ctual circumstances wherein Dorinion's bid was received
am'l aevaluated,

The sollcitaticn requested bida to suppl a quanuty‘
motcrized rodd graders mecting Federal Specification 00-G-
630D dated February 16, 1970. as amendod. The. soucttation
did not request that bidders quote & pu‘tlculnr item, althou;jth
it did give bidders the option of indit.lting that thoy mulu.actured
an article qualified to the appllcahle spécification in order to .
show the bidders' eligibmty for an "exemptivn from'' (as distin-
guished from & "waiver of') First Article testing. In any .
event, bidders were ouly required to submit a price in order
to be responsive, The Aiternate Offers clanse of the 1FB stated
that:

”When luppliel are. zjlcac.ribcd vy. spccifit‘atxcns
and/or drawings, alternate offers in respouse to
advertised solicitations will not be cmaidered.
Nevertheleas. any reference: by otferora, to'model
or part rumber will be assumied to medn ‘that the
;uﬁplies 80 roferenccd conform to-speci .cations or

be modified to conform, unleéss it is clear from
the offer or accompanying papérs that an alternate
Offer is ‘ntended, Supplies delivered under any
resultant contrar*t joust conform to the specifications
and/or drawings."

Instead of merely indicating its pricu in the appropriaie sp: mna
on the Schedules, gomlnion included thc following l.n.formntion
its bid package:

A letter dated April 22, 1976 stating in pertinent part ax
follows:

"We wish to thank you for your inquiry, IBA'?OO-
76-B-1058,: and are pl ased to make the attacirad
quotes. Algso enclosed you will pleuse find apecifi-
-cations on our Champion D-715 Motor Grader,''

s

:.f"";
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AWM! mmannum isting of
(3) mator greders, c:rwhichprlumm.apf:u

_ M - LYo .
a | ltm mol Our Champion D-118 Motor Grader B-~02
This includes: _
. A Code No.
Exhaust Extension Mil
Clark, 4 Speed Tranamission No8
. 13:00 x 24-12 ply tires noz"

[a8 othcr futurol alsn were lilted. mom; "of which had a
" ¢uode number. Listings for other line i‘ems were similar, )

“Total | . $%,118.70 each
Doll.wryt 90-120 Day.
lI"m!d:ts To Ncw York, NY, add 8823.00 each"

(3) Two: pngu of detafled "lpcctﬁcaﬂm" fo:- the Champion
3 D-?ls motor grl.der. _

Vg
-

s .‘( ;

i ' When bids were “spened,’ the contrdcth v oilie: 4 eould determtne §

KO | from Domiiion's bid (1) thatlit.wis:ofies /. icu - {odel; D=715 B-(2 :

Tk -matorrgnder, ‘a‘nd (3) the lpeciﬁcations, ny t DAT715 motor grader.
i 'I'h}a‘go,cord indlomq t pursuint to o\ broteat‘ lodgud by Galion

‘anc.l:’; . vaped on the buycr‘a own: relemﬂm. u.e contract'ng officer

uésted a legu}rwiew as to Dominion's responfiveness. It was

connlel'l view, inter alia; ‘that.referencis to'mocdel:D-715 in

Dcaninion's bid amﬁ—’diaregarded under the Alternate Offers

clause.of the lolicttltion, quoted ibove, Neveitheleis, counsel

\ _récommended that: queeﬂoned portiona ‘of Dominlon's bid be

‘ clarified, Upon: recéipt of Dominim's unequivocal offer {9 meet

Co l thie lolicitation'n réquirsments, the® ccntractlng officer notified

s Gnl:lm t'mt ity protest was denied. . Qalion protested to this Office,

i

- e
.

s
A .- .

‘ then replied to the specific allegations raised in Galion's
prdelt.

Dom;nlon'l re{ily prompted a further inquiry ‘of Dominion from

4 the cmtrlctmg officer, because Domiinion had not replied to several

, - allegaticris made by Galion which geemed to indicate that the rmodel
b - numbers inserted in Dominion's bid, along with the specifica‘ion

: ) sheet, diffored from the specifications. After receiving Dominion's
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reply,: the contracting éfficer ccatacted the uin. activity to
reconciie the appar‘::t conflict between Docaisdon's uphutlon

. of §ts-bid and the solicitation's requirements. In the opinion of

the’coniracting officer, the using activity could nat réconcile

the; discrepancies. Bubsequently, the contractl g officer,.in
his final réport, made the following determinaticy: regarding

Dominion's bid;

"13, After reviewing Dominion's bld, includ.n.g
the specification sheet for Model No, D-715
attached thereto, in light of the specific questions
rajiged by Galion's letter of 30 June 1976, together
with Dominion's response to these questicns, the
undersigned has concluded that Dominion's bid as
originaily submitted is non-rupoullva for the —
ollc reéasons:

a. _The ‘spacificatior. sheet for Modcl

D-1716 caniot be disregarded under ASPK

§ 2-202, 5(f) and must be considered in

gm::;:mmg the responsiveness of Dominion's
id *

b, I’he speciﬂcadun sheet for Moclel

D-T15 indicates that gervice brakes will be
mounted on two driving wheels, .'The -peciﬂ-
cation sheet is- thug in. direct conflizt with
paragraph 3,13,1 of Federal Specificaiion
01/-G-830D which requires that wheel mounted
brakes be mounted on all four tandem wheels
- % %,

e, Although Ttem (6) on’ page 22 of the invita -
tion requires that CLIN [contract line item]
0002 be equipped with an engine coolant
defroster, ‘Dominion's:bid on CLIN 0002
cxpressly refers to Code.No., S15 which'ic an
slectric defroster 'and thus directly ‘conflicts
with the requirement for an angine coolant
dofmster for CLIN 0002,

d. Although Dominlon'l bid lpecmed 'y Chrk
4-speed transmission for each CLIN, Dominion
now prcoses to use a Clark 6-spead transmisaion
because the 4-speed trangmission will not perform
satisfactorily,
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Clause CI0 [Alternate
. Moul of the tinn. ‘the references
in Dominion's bid to a'basic kit and

toal
Code No, UlS creste pu ambigiity with
e e e e
parsy .
MWM OO-G-GS D % » %, ,

1. The Morme i.n Domlnian'l bid to nhc:p
manuals and maintenazice manuals (and Code
Nos. Ul0 ard Ull) afid to a one year warraniy
create an ambiguity in regard to its under-
taking to comply with the requirements of
CLINs 0005 0010 and clause !..17 LI

On the budl of the above. the contracting officer pro;:onea to
awaid the contract t.o Gl‘l.tm. At that point Domhum protested.

Upon further con-idcntion. the cmtnctinz officer has con-
cluded that Dominion's bid was responsive regarding the one-year
warranty and the trmmiuion offered. All other matters
nma‘n at lllllt'- ] ;

‘We agree’ wifh the contrs’c“ng odicer that the inost important
i.uue 'with re ,to the relponslwﬁcu of Dominion‘s bid is
the’ eﬂfct ‘of the:!fiiclusion of ttie specification shéet for D-715
moior'graders with the bid. DCSC and Dominion agree that the
specification sheet's éffect on the bid is governed by Armed
Services Procurement Regulation (ASPR) § 2-20%. 5(f)(1975).
That section states:

:-'..u\..,-{; ) FETIVN N
Y T T I R T Y o NI 1. Do
"(!)f:Uncol!.é!ted -Deicr ve Litérature, If the
Hu erature is not

required b{ :ne invitation for bids, but such
liternture # furnished with a bid, it will'not
be considered aa qlalifying the bid, and it will
be dilregnrded. ‘unless it is clear from the bid
or nccompany‘lng papers: that it is the bidder's .
intention to qualify the bid. " ;’

'DCSC’ reliu. in pa.rt. oni our deciaicn 49 Comp. Gen, 851 (1870),
 as it modified B-188057, April 28, 1870, For tha foll. mr!ng rea~
‘suns, we believe that reliance ia well placed.

In B-169057. the bidder. a.lthough enclosing brochures
coverirg a number models of mechanical presses manufactured

-
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by 1it, - did Jd lpoclb' uny parucuhh' model as muung the

loucltatioq'l lirements.. There were no cross-refsronces
betwear!ibe b ires and the bid, In short, the cmly;réla-

‘»ﬁmhipﬂtobmhuNIhldtomeMrmmhﬁo

bid pneka.ce. , We an earilier case, R-187584,
Giigber 3, 1969, wherein the enclosed descriptive literature
.confalned 1tem-by-1tern dencriptions of the specific items
soli¢ited in the specification, In B-187584 we held thiit the
bid must be considered nanresponsive where the unsolicited
material accompanying and referenced to the' bid contained
deviations fromn the specifications, Since there was no
perceivable intended relationship between the unsolicited
brochures and the bid in B-189057, .we concluded that the
brochures should not have been considered as quciifying the
low bid and should have been dureprdcd in accordar ce with
ASPR § 2-202, 5(0). i}

!

goth the procuring. Py oncy and the next low btddcr raquuted
reconsideration of: B-169057, ra, and indicated that ‘the case
appesared to be at. varhnca \ﬂ& OUr previous cases. .holding that
the’ intent of the bid' must ‘be determined from all matsrial -
incliuded in the bid’ pa.ckage. e. g, meuciud matarial, . The
requeést focused this Office's attentlon on the fact that’ ASFR
§ 2-202. 5(f) precluded the cotitsiicting officer from considoring
factuully conflictinig ursolicited literature as rendering a bid
ambiguous regarding the hidder's intent to conform to the
solicitation. In reconciling B-188057 with cur prior decisions,
we stated in 49 Comp. Gen, 851 at 852 tlu-t-

"% % % If the ‘it‘*ét'”ifnstancu are rmonlhly susce

tible‘of a concliiion that;the literature was iatén ed

to’quilify the bid or if inclusion of the lteraturc

creates an ambiguity as'to what the bidder intended

to offer, then the bid must be rejected as non-

responsive to the invitation for bids. See B-166284,

‘April 14, 1069, May 21, 1869, and B-167584, Octo-

?:rga 1089, Ag we stated in B-166284, Arril 14,

69:

'Thé’crux of the matter is the intent of
the offeror and anything short of a clear .
intention to conform on the face of the

bid requires rejection.

® L » " *
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the bidder the opportunity to alter the
mpculmou of ks bid by extraneocus
mtorhl

"Aurd of & contnct pursuant to formal 'ndvor-unlng
raay be made under:10 U, 8./C, 2305(c) only to the
low responaible bidder whone ‘bid conforms to the
invitation, We do not believe that statutory require- -
ment may be negated by a regulatory provision, such
as Armed Services Procurement Roguhtim 2-202, 5(1),
which presumes a bid to conform or be unqualified
- where the intent of the bidder 18 ambiguous. ;. Cf,,
B-166284, May 21, 1969. .Nor do we-believe that ‘the
invitation for bids may establish sny drbitrary conven-
tions which provide taat the ¢lear language of ihe bid
will be ignored unlon presented in a particular form.

""On page three of our prior decizion we stated:

"It i our View that the voluntary,fumiuhing
of literature with a bid, with nothing to
evidence ai1 intent to quality the bid.or to
deviate from the advertised lpecificutiom.
does not render such a bid nonresponsive. '

"On page four we stated:

'We belleve therefgre’ tha‘ the brochure sub-
; " mitted by Wayne with 128”614 should not be
, conciderad as, qumfylng its bid, and should
- _be disregarded in accordance with the pro-
vhim of ASPR 2-202 3(1). '
1
) "Thele ltntements were premiled upon our. condé“lusion.
R as’Setiforth on page three of, the d»claion precedmg the
e L : 'fint‘ﬁltement that we did not believe Wayne's bid was
‘ N uallﬁed :Or; nmbiguous evein taking into congideration the
e : \uuolicited brochure. . The statements shotild not/be.con-
‘ - strued to stand for the proposition that the unsolicited
i brochure may,. .simply be disregarded and to the extent
that such an impression is conveyed by statements in
ANIE - B-188057, Aprﬂ 23, 1970, that decision ie modified, "

—— m . =)

a1
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Invhwdthomueludaban. qumtobodocut.d
is whether the inclusion of the literature can be reasonably
said either’to qualify Domlnion'l 'bid or to create an ambiguity
as to what the bidder intendéd to offer. As Dominion notes,
the bid clearly indicated Dominion's intent to supply its D-T18
B-02 motor grader. - If we concede that without more, the
included model numbdber should be disregarded in cn.huun'
Dominion's bid pursuant to the "Alternate Offers'' clause
(contra, 50 Comp, Gen, 8 (1970). Huey Paper and Mateiisl,

. 18-1 CPD 382

Stacor Corporation, B-185762, June )
‘nevertheleas, we must conclude thnt tha lpociﬂ.catlm sheet

headed Ly ""D~715 Motor Grader' and containing, inter alia,
"D-715 Specifications" could reasonably have been Interpreted
as being intended to describe the motor grader offered by

Dominion.

Damtnton'l literature, being reuonably consi.derod to be
part of the bid, is. nubjert to:rlose scrutiny in order to.duter-
mine whether the bid containéc:dévistions from the solicitation.
See,-E, C, Cam%tmls Inc., B+~185611, March'4,”1876, 76-1 CPD
155. - X0 on of the D-715 specifications: indicated
that the D-713 motor grader is equipped with hydriulic brakes
ou only'two wheels, instead of four wheels as required and was,
therefore, materially nonresponsive. Accordingly, Dominion's
bid was properly rejected, because the face.of the bid did not
iridicate Dominion's unequivocal offer to provide the requested
items in total conformance with the gpecification requirements
of the solicitation. E, C. Campbell, Inc., supra.

Galion's Bid

Daminion contends that Galion's insertion of "N/A" adjacent
to Items 0004 and 0009 of the Schedule renders Galion's bid
nonresponsive. Each of these items staies that it:

i identifies t.he tirst article tut requirement
incorporated by provisions C27 and C27a of the
solicitation.. | The quantity 1 TE (TEST) sighifies
the test requirement. -See’ para;- (a).of the first

* referenced proviaion for’ the nuinber of units to
be tested, THis is not an additional quantity of
supplies being procured (See para. (e) of the same
provision), Offeror will enter the total price for
this requirement or 'no charge'’ in the 'amount’
column, If neither is indicated, the Gover~ment

,A
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will pssums the requirement is offered on a
'no charge’ basis. In the svent the fivst
article test and approval requirement are
waived, an award will not be made for CLIN[s]
0004 [and 0009], "

Amendmevt 0002 dated April 3, 1c-n. modified provision C27
and C27a to the effect that they wers to be included in the con-
trect:

s % % only 2f unquaurlod graders furnished,"
(Emphuu luppllod. .

Fhu.uy Bection F of the solicitaticn modified the specifications
regarding uaqualified graders as follows: )

"3.2,2 U s ';’Gnder-. Delete [the
requiremn 3 rnished hnve
passed certain quuncatum tests] and gpub-
‘stitute: 'If unqualified graders are furnished
they shall be tested in accordance with the
{ollowing roquiremmtl: First Artlele. ot

- ‘When read in the 'context of the noncltatim, the nbove quoted
portionn of the specificaticns indicate that {l)’graders furnished
wiiich are qualifiad under the a piicable Qualified Products List
(QFL) are exempt from First Article testing; (2) graders furnished
which are not, listed under the QPL 1 inay be tested under the Firat
Article teat criterh; and (3) a' ‘responsive grader need not be one
which!u\qunuﬂed under the QPL. " We might agsain mention that
the: loucﬁtation did“not roqulre a biddir to offer any particular
model of grader, ;Also, as we m:fntioned before, bidders were
given, the opportunity in ¢lauge’Bll to indicate whether they

. manufactured a QPL qualiiied item, Thus, under the terms of

the solicitation, bidders have the option of fumilhing any ftem

they manufacture so long as it meets the apecification require-

gx;ntl and either passes First Article testing or is lisied in the
1se :

DCSC nnd Gal:lon contend lﬂr effect /that Galion has offered to
furnish a QPL item, there'by eliminnting its option. That position
is taken in reliance on the effect of Galion's insertion of the follow-
ing information a& pearing in Section B (Contract F >rm and Repre-
sentations, Certifications, and other Statements of Offeror), clause
Bll (Qualified End Products):
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"TEM NAME GRADER, Mtsd. 6x4 DED
TEST No. AMSME-RZK-KM-16 Columbus, Ohio,
w/Rev. April/19m"

Galion and LCSC contend that the above information refers to a .
QPL grad=zr and that, irrespective of any condition in Galion's !
bid regarding its offer to suppiy First Article testing, sny such ‘
testing would be inapplicable to Galion, While clxuse Bll wils

not used in its usual role of identifying the item and test number

where end items purchased arc "required to be qualified procucts

"(See, ASPR §§ 7-2003, 8, 1-1107; 3(a)) by the solicitation, we

believe that the information included therein, when read in con-

}‘unction with Galion's statement that First Article tes was

'Not Applicable’' to is offer to comply with the specifications,

reasonably can be cunstrued as Galion's offer to furnish a OPL

grader, Accordingly, we will not object to an award to Galion.

vl e
Dwpu Comptrolﬁr neral
i of the Uriited States
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