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T I A\ THE COMPTYROLLER GENERAL
8 WECIVION JOr THRE UNITED STATAS .

mLE: n-l"'uz DATE: Febresry 3, 1977
MATTER OF: P&N Construction Company, Inc,

otassr N

1. Addmoul lto.tement ‘submitted in support o! linitial pro-
test is timely because statement was not lhown ta have
- been mailed more than five days after receipt of 1:.&0

request for additional’ statement, lllcmlng for a reason-
able time for protester to receive GAO request. Fact
‘that more than ten days elapsed between receipt of initial
protest, entdpmed additional statement, and receipt
d lupplem -utement 19 not nuterul

8 E ough lcfw bid nmrently m uubmitted on l;anis of

. 'lltomtive not contemplated by. biddu.ng schedule, bid may
be accepted because it is responiive to specifications, both
as submitted and as clarified, In circurastances protester
was not prejudiced by low bidder's deviation from bid
schedule instructions,

3. Low responsive bid may be reduced after bid opening. :

'rhis meflmeolws the vacceptabmty of theibm of Avco Codatmc-
ti.on. Ing,’ (Avco)aunder invitdtion for bids:(IFB) DACW 27-78- B o113,
inmsued: on. Sepiémher 27;:1076, by the Louisville District, Corps of
‘Eng'lneers (Corpa), United States Army.’ The IFB calla for construc-
tion of certain. recreation f:icilities at Brookville Lake, ‘on the East
.Fork.of the Whitewater River, Indiana, The Corps proposea to 1aake
-award t6 Avéo under.the IFB, but P&N Construction Company, Inc.
(P&N), the only other bidder, has protested thia matter to our Office
I;{ gram dated November 1, 1876, and subsequent aubmissions

its & rneys.

L 41" @r',-\"d [5 . e T
- H,In eommeptl;;g upon: this. protea‘ Avco has, rained a"queation
concerning the timelineas 'of P&N's protest. “The Bid Protest Pro-
cedures published by our Office at 4 C.F.R. § 20. 2 et'seq. establish i
a genéral requirement that bid protests shall be filéd no later than
10 days after the basis for’ the protest is known or should have been
known, 4 C.F.R. § 20,2(b)(2). In this case, bids were opened on
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Octobor 21, 1978. and on No'nmbor 1, 1976, the eoutnotb‘ otnur
forinally determined Avco's bid to be responsive. P&N was also
notified of this determination on November 1, and it siut a-mai

of protest to us'later the same day. The mailgram was recii

here on November 2,,1976, and by letter of November 5, 1978,

- we requested the protester to -uhmlt a statement of the specific

grounds for protest within five working days froin receipt of our
request., F&N's attorneys detaild the basis of the protest in a
letter dated and mailed on Noveiaber 15, which we received on
November 18,

Avco originallir raised the time‘.ineu 1ssue when it apparantly
was unaware of PAN's Noveniber, 1 qmﬂgram and ‘when it conaidered
the P&N attorneys' letter dated Noéamber 18.to have been the initial
protest communication, After becoining aware of P&N's November 1
mailgram, Avco séems to have codceded the nuu¢run'l titneliness;
instead, Avco now questions the, delay’ between our receipt of the mail-
gram on November 2 and our receipt of the FAN attorneys' letter tn
ovember 18, in light of P&N's utatement in the mailgram that . ;
"UETTER WILL FOLLOW WiTHIN TEN JOAY8," k o

Avco's uuggestion 0. unémelineu iq[not aupportable. T‘xe ‘\3
Noveémber 1 mailgram’ {a’clearly timel under. 4 C,F. R. § 20;: 2:1,)(2 )
because it was filed within 10 days of the' timeﬁthe buia for the ‘protest
became known.:, In’ addition, .we c.annot concludeuut the November 16
letter;is untimely, ‘because’ 4 C.F.] R. SS '20: 2(6)‘*m.d 40.6 pmvide for
aubmitting additional atatement. or,im‘-;rmstionxby the brotester when
requested by our Office, Such stdtémerts or information must be-
submiitted within five work days after receipt of the reuest. In this
instance. we asked P&N by; letter. dated Novcmber 5, 1976, for &
stateinent of the’specific grounds of its protest. ‘Allowing for a
reasonable period -for receipt of our. Ncéember S requnt we be-
lieve counsel's letter of November 15, ‘Was, mailed and therefore
submitted, within the five work day period permltted by our pro-
~edures. The mere fact that more than 10: -days elapsed between
our receipt of the. initial protc st and ocur receipt of the November 18
letter is, in this regard, of nG ¢ asequence,

\ ______

- The substunce*c{ the P&N protent ia thnt Avco'l bld”'lhould '‘be
declared nonresponsive for failure to ¢oaform:to the. IFB as “to items
50 and 50A of the bidding schedule, The schedule consists of 106
numbered items on seven pages. Items 50 and 50A, as submitted by
Avco, appearad as follows:
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Unit Elﬂmated
Price Amount

* *

l:-umtod
_No,  Degcriptior Quantity ~ Unit

NOTE TO BIDDER: BID ONE OPTION ONLY
50 Stone. pro-

tection for

R.C. [rﬂin"

forced con~

crete] Pipe

257 . 18.00 4626, 00

- 2« Riprap, s, ¥

Type 1

b. "P.lprhp. £,
Type 2 327

Stons Pro-
tectica for .
C.\ {coriu-
Ited metal]
!.pe
Riprnp.
Type 2A

P&N contanda that; "A co's »id shows' on 1ts face “that Avcomaile a
m.lltl.ke and ‘did not int€dd to. comply withxthe specifications. P&N
further. asserts that Avco's failure to comply exactly with the bidding
instructions rendered the bid ambigucus and it should therefore ba
considered nonreuponaive.

Generul note 11 to the Corpn drawing,s provided

e fn
"PLANS .‘JHOW REINFORCED CONCRETE PIPE
THROUGHOUT THE PROJECT: ‘HOWEVER,..CON-
‘TRACTOR MAY-USE OTHER .GROUP A TYPES IN
I-IEU OF :RCP (PER INDIiANA SPECIFICATIONS
AND STANDARD DRAWING MP), " .

8. Y. NO BID

227 S. - 48 21 oC 4767 00"

-Iteml 25 through 29 of the bidding schedule called for bxda on various

.langthl of Group A pipe, in diuneters of 15, 18, 24, 30 and 48 inches,

Indiana surface drainage pipe 'standards, appearing on sheet 25 of the
detailed drawings, permits three options as to types of pipe in these
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. dumeteru retntorced eoucrete. standard cut iron, and fully

biturhinous-coatéd corrugated stecl. Itema 50 and 30A of the

bidding schedule provides for furnishing g red for
two of these options: reinforced concrete R.C.),
corrugated metal (C. M, ).
Sheet S of the detalled dra included the following table
in the information entitled 'RIPRAP DETAILS AND NOTES;"
LAYER —
STA., THICKNESS D L' AREA (8.Y.)
RCP?  CMP °'RCP CMP 'RCP CMP "RCP CHMP

11480 Typel - 12 - 5C - 2086 -
18+14 Type 1 - g - 25 - 51 -

680+30 Type 2 'I‘ypeZA 12' 12' g8y 5 227 a2

In an e!fort to e*'phin the reletlmehip between the Corpe' drewl.ngll
the Indiana pipe standaxds, and the way it hid on the bidding schedule,
Avco pubmitted a-istter to the contiacting agency later in the day on
which biis were opened. Part of the letter follows:

"In our; telephone converntlon todsy: ebout 2:00°P; ‘M,
we understand that perhaps our.bid on the referenced
pProject was. non-responsive due to] the way we bid and/
or interpreted the. requ:lrements forgbid Iemns 50 an<
50A, stone proteetic_n. We ‘inust’ admit that at. firet,
_upon examining the unit: price echedule, we did nat
understand what. to bid aiid/or not'bid on the three
items listecl Upon examining the plans we thought
that it was.lear that in order to bid what was called
. for on the plans, we were obliged to bid as we did,
i.e., riprap Type I and either rip rap Type 2 or
2A. We cite as followa:

"i. The lchedule on plan sheet 3, ahove note ''riprap
details and nctes'' says:

"a. At station 11+80 there will be 208 sy of Type I
riprap. Thie material and quantity are as
noted on the plan view, sheet 7.

"b. At gtation 18+14 there will be 51 sy of Type I

riprap. This material and quantity is noted
on plan view sgheet 7,
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1) Whan we fciind the above information we
' felt compelled to bid the 237 sy of Type
stone protecuon

"e, At station 69+30 there will be 237 uy of rlpup,
and we presumaed that depending on thqa type of
pipe to be used, the material would be' either
Type 2 or 3A. We note that the plan sheet #8
calls for 227 sy avpleip rap - but also
it calls for 70! of 43" cincrete pipe (which
is consiatent).

1) Diue to the above facts we felt compelled to
bid 227 sy of either Type 2 or 'I‘ype 2A and
we chose type 2A.,

2) We' note that the bm‘ torm calh for 48" pipe
b Group ALY Tlge :chart’on‘Indiina’ State
e Hi(h“y,mﬁd Sheet MP under !'Pipe

'for Mirface Drainsge Group YA', mte-
that 48" {pipe may. be “concrete, ‘structural
- plate’ eteel ‘or, fully bituminous Coated
‘corrugated lteel -Since we thought we

. could rnleh elthe" concrete or steel pipe,
" we f2lt we were fr; b to'choose either Type
3 or 2A riprap to bid. ‘but it seemed clear

we must bid one or the other,

"We hope the ‘above, ¢larifies ‘our i.ntent &nd under-
standing in this matter, “and that you will'agree there
is logic in whut we did, It does appear that 257 sy
plus 227 sy of riprap will be installed on the job
and there ehould be a’unit price for the material. "

s .

P&N u correct in u;ertirg, .and Ach concedee, thatnthe Avco

.interpretation of the'bidding requirements was not in ‘aécord with

the stated’ intentgof the Corps. The Corpe ‘states it intended that

'bidderu select*“either item 50 (a endvh) of 50A. ‘The:real choice

hereiis’ e.mong typeeﬁof pipe to,be eupplied,‘ with the?fype of

riprap tobhe’ bid aga’ consequence of ‘that choi ce,thowever,ithe
tidding schedile creates: t}'e appearance that thélprimary choice

concerns: the’ riprap Whild ﬁbscuring the sigxﬁficence of theipipe.

‘The potential for confueion is increaged by.thée table.on "RIPRAP

DETAILS. AND' NOTES quoted Aabove, because either riprap is

- fiot provided therein for all permissible options of pipe or the table
“does not clearly indicate where riprap is uhneeded. In addition,

the bidding schedule makes 2o clear provision for bidders to bid
on the basis of using & combination of concrete and metal pipe,
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. even though such a. combin-.tion is not procludod by the -?
tions and is in fact technically acceptable to the C or ﬂun
reasons, we are suggerting by separate leiter that eC
mur;;nd its bidding schedule, which has been in use since July 1,

The Corps mnintaina that although Avco was not entircly
respousive on item 50, it was responsive on item’ 50A despite
its mistaken bidding intention. . Therefore, {t proposes to delete
$4, 628 from the}totnl ‘price bid i Avco and to award it the ¢« >a-
tract, under the authority provided by Armed Services Procure-
ment Regulation (ASPR) § 2-405 to \nive minor inforinalities or
irregularities which have no effect or . merely a trivial or negli-
gible effect on price, quality, or delivery," where the relative
standing of bidders would not be affected and where no othor
prejudice would accrue to other bidders,

_ Responsivenou ot uids in to be determ.lned from tho fnce of
the bid as submitted,, withcut,rogard to post=opening <. “Lolanations.
While it is uncléar from Avco's.bid why a prico was. murted next
to item 50a, tre bid xnokea no offer’ to suppty Type:2; riprap required
for reinforced concrete pipe at the ‘third’ station shown on Table '3,
By inserting prices for Items 50a and- 50A,-‘Avco's bid on its face
indicites an intention to furnish reinforced toncrete pipe with Type 1
rlprap at the first two stations shown’ An- the above table and corru-
gated metal pipe with 'I‘rpe '2A riprup at the third station. The pro-
tester states that Avco "intended to Afn gregate Item 50 o.ndnEOA by
substituting Item’50A for Item 50b u g 2A riprap rather than Type
2." The protester argues, and we agree, that such an intention
would not have complied with the speciﬂcationn. In our opinion,
however, the intention or mistake attributed to Avco by the protester
is not reasonably apparent froon Avco's bid aad appears to be a
matter of con;ecture by the protetter.

. Avco, howeVer, has; asaerted after- op°n1n¢ that 1t did not intend
to furnish. reinforced ‘con¢rete pipe at'the firzt two: ‘stations, ; nlther, ~
it states it’intended’to mrnish corrugated: mml,pipe at all’ three
stations, "using Type, 1 .Fiprap at the first two stations and: Type~2A
riprap:at the third statlon. At worst, Avco'l bid! my ‘be: amblgum.
but under either our ?interpretation or-Avco's’ exphnation there is
no' question as'to Avcdlgiintention to furnigh coinpnant pipe coniplete
with any necessary ripx‘op. This is because the spécification neither
restricts the use of a combination of metal and'concrete pipe nor
‘requires ripripfor the first two stations if metal pipe is ingtalled,
Thus, we conclude that under either interpretation Avco's bid may
only be construed as responsive_to the specification and, at worst,
as offering to furnish unneeded riprap with metal pipe at the first
two stations. ‘ .
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w.mmmmmmmuamru required to

bid ou-each’ of iseveral alternatives, any ctie of which will meet

the Government's needs, and where the Mdder bids on some but

‘not all of the options, tlubidmylﬁuberupouiwtothou

alternatives . ugon which a bid was actually submitted, 45 Comp.
Gen, '882°01068). Where an IFE does not provide for. alternative
bidding but a bidder nevertheless submits a bid offering either
of two products, one;of which will meet the specificatins and

the other of which wﬂl not, the Government is not precluded

from accepting that option which will meet the IF'B requirements.

33 Comp, Gen. 499 (1954). We believe, therefore, that it is clear

that & bid may be responsive delpite offering alternatives other
than as pa tted or required by the IFB,

Em thoug!\ there may be unceruinty as to Aveo'e biddlng intent
as' revealed -olli-'l'{by the bid submitted, wé°do ot regerd the ambi-
guity‘as fatal, ere under any resasonable. eonetmetton of the bid
submitted the low: bidde: is ¥ dl Ve, the bid; wﬂl fally, meet the

id the bid is lower thnn 9)% others, we
beliéve that ‘the: Jategrity- of the: comipetitive bidding system does
not necessaril Hy requlre rejection of, the bid and award to the'next
low bidder, ere we cannot. conclude that the defective bidding
schedule was prejudlcial to the protester.. The, différence between
Avco's highest possible evaluated bid.and ‘the; protester's bid is
more than $24,000. Assuming that the protester; would have been
able to reduce its” ‘price by. bidding i combination of xnetal and

'jeoncrete plpe,r with necessary. riprep. it appears that a bid reduc-
tion in excess of $24, 000 would not have been effécted by the combi-

nn.tion because the protester's origin-.l bid price for the pipe alone
¢id not'amount to $24, 000 and'the difference in the price of riprap
is not sufficlently large to affect the bidding results.

- Por the reuom ltated. we conclude that Avco's bid is respon-
sive'and may be accepted without: prejudce to the protester. In
addition, Avco's bid may be corrected downward by eliminating

- Item 50a- because its bid, either a8 submitted or as corrected, is
responsive and it is legally permigsible to reduce a low regpongive

bid after bid opening., Leitman v. U,S., 50 F', Supp. 218 (Ct. Cl.

- 1048).

Accordingly, the protest is denied,

Deputy Comptro %enera
: of the United States






