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. THE COMPTROLLER GENEBRAL
BERECISION OF YHE UNITID BTATENR
WABHINGTON, O.C. ROBa8
FILE: DB-187966 DATE: Janwry 31, 1977

MATTER OF: Hhlton Shipy_nrtl
DIGESGT:

1. In absence of escalation clause in cortract,
no baaie exists ,fo compensate contractor for
abnormal 1nt.ation of material costs because
valid contracis must ba enforced am written.

2. uontrnctor raquesting payzent for increased
costs due to’ enexgy crisis end unexpacted
escalaticn of mnterial coste vho has been
dended axtrnotdinnry contractunl relief under
Public Law 94-190 is not_entitled to veview
of claim by GAO since this Off:lce does uot
have jurisdiction to conasider such a claim.

This satter concarne a claim for price ‘'adjustment by the Fulton
Shipyard (Fulton) under contract No. nACHGZ-?&-C-OIOk with the
Department of the Army {(Army), Corxps of Ensincorn.

!ulton ltltau that t&e contrnct for the dnaign and fabrication
of a.225-ton indoor electrically operated traveling crane apnd 11ft-
1na bann was entered into‘on February 22, 1974, with contract com-
petition scheduled for on or before Februhry 17, 1975, Fuylton contends
that,' the cessation of price coatrols in Apti] 1974 and the unavail-
lbility of steel in certain sizes and quantities, coupled with the
energy crisis and unexpacted eacalation of material costs, have caused
the contract to be perforzed at & losa. Accordingly, it seeka a price
adjustuant in the amuunt of $124,800, represeating the additional
costs incurred.

) Hhilc ve tecasnize .hnt Fulton might well have suffered a
financial hardship as: 8 result of 'Tising costs, the courts have held
that valid contracts are touhe enforced and performed as written, and
the fact that” untorclean dilficultian are encountered which hinder or
make performance more burdcnnune or less profitable, or even occasjon
& pecuniary loss, will neitner sxcuss a party from performance of an
absolute and wuqualified undertaking to do a thing that is possible
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and “1swful, nor entitle him to additional compensation. See -

Simpecn v. United States, 172 U.8, 372 (1839); Day v. United Stateg,
45 U.S. 159 (1917) end Richsrds &.i/ssociates v. United Ststes, 177
Ct. CL. 1037, 1052 (1966)., Yurthermore, contracts which do not °
contain escalation provisions to allow increases in coutract price
due to unanticipatel rises in cos”~ must be enforced as written.

See Ferry Creck Rock & Conzrete, .n , N-172531, Octc er 24, 1974,
74=2 CPD 226,

Notwithstanding tho foregoing, the Swall Business Emergency
Relief Act, Public Law 94-190, provided that the head of a Federal
agency had the discretionary authority, until September 30, 1976, to
terminate for;thn Government's convern’Zence, or otherwise adjust, a
fixed-price contract between that agency and a small business under
whizh the contractor has suffered serious financial loss because of
significant end unavoidable difficulties due tc-.the euergy crisis
or rapid and unexpected cost escalutiqh. ‘On Octobur 26, 1976, the
Aray cenied Fulton's request for relief under Public Law 94-190. That
determination is not revisawable by our Office.

Ian view of the foregoing, there is no legal authority for our
Office to grant Fulton the relief requested.
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For ttle Comptroller Gemeral
of tha United States
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