DOCUNENT RESUNR
01492 - [AD751098)

[Lov Bidder under IPFB for Stopvatches Filed Protest uith
Procuriag Ageancyl. B-187335. Jaauacy 20, 1977. S pp.

Decision re: Wakaann Watch Co., lac.; by Robert 7., Kellur,
Deputy Comptroller Geaeral.

Issue Area: Pederal Procuresnant of Goods and Services:
Definition of Perforsance Requiresents in lolntioa to Need
of the Procuring 2gency (1902).

Contact: 0f%ice of the General Couasenl: !rocu:olcnt Lavw I.

Budget Punction: Generai Goverament: Other Ceteral Goveurasent
(806).

nrganization Concerned: ARF, Inc.: American Athlsetic Equipsent
Div.; General Services ldlialﬂttution.

Authority: & C.F.R. 20.2(a). B- 184105 (1975) . B=-184008 (1976).
3-195103 (1976) . P.P.R. 1-3.103. F.P.R, 1-3.805~a(a). 51
Comp. Gsn. #79. 51 Comp. Gen. 881, 50 Comp. Gen. 286.

Company protested the auatl by G3A of coatracts for
stopvatchas aud tisers to competitor, alleging presature
sulicitation and that the agency failed to cnter properly iamto
negotiations with protester. The protest was untisely, as wan
the proteat that the agency presaturely resolicited for itear
before it resolved the protest. (RRS)
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THE COMPTROLLER nuuluau-a"""
OF THR UNITED BSTATESR

WABHINQTDI:J. D.C. BOBaw
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FILE! g 187335 DATE: Svsuary 20, 1977

MATTER OF: Wakmunn Watch Company, Inc.

DIGEST: .

1. lLow bidder .a.der IFB for stopwntches filed piotest on
May 18 with procuring agency against dacision to reject
all. bids. On June 16, agency issued RFP for same
requirement, with June 30 closing .date for receipt
of initial pxpposals, Notwithatandina that date
protester rec iived agency's June Z4 denial of its
protes!'is unclear, subséquent protest to ‘GAO, filed
Augustigo. should at latest have been filed within
10 working days of June 30, sinc consideratrion of
'prOponnln without taking requested corrective action
in regard to canceled IFB constituted "adverse
agency action" under aeetion 20.2(a) of our Bid
Protest Procedures.

2, Protest that agency prenaturely 'resolicited for items
before it resolved protes. .against 1ejection of all
bids under initial solicitation is untimely, since it
was ‘not filed prior to closing dats for receipt of
proposals provided in resolicitati” .

3. Protester has not met burden of affirmatively proving
allepation that agency improperly failed to enter into
negotiations with it where agency provides ovidence
that proper negotiations were in fact conducted with
all offercrs, inclnding protester.

4. FPRiproviaion at section 1-3, 103(b) requiring that
pro-ptly after making awird contracting officer
norua]ly shall give writ:en notice to unsuccesnful
offeroras that their proposals were not accepted. is
procedural in nature, and failure to comply with it
provides no legal basis to disturb otherwise valid
award.

Wakmann Watch Company, In~. (Wakmann), protests certain actions
taken by the General Services Administration (GSA) in regard to two
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B-187335

solicitations for stopwatches and timers, issued by the Federal i,‘
Supply Service. '

Wakmann was the low didder on the stopwatches under the first
solicitation, invitation for bids (IFB) No. 3FP-A2-R-3874~1-29-76.
opencd on January 29, 1976. Howaever, after bid upening it was deter-
mined that the 120-day delivery specified in the IFP for those items
was unraasonable because of the normal delivery lead tiuz of the
required Government—owned supplier of jewel bearings. That deterr-
mination was based on a Plant Facilities Report dated Match 3 concern-
ing Wakmann's responsibility, wihich indicated that tha best poscible
lead time for delivery of the watches would Le 240 days after award.
Consequently, all bids for the stopwatches were rejected. Wakmann
protested that action to GSA by mailgram dated May 18.

On June 16 request for proposals (RFP) e ., JFP-PG-T~4056-6-
30-76 was issurd for the s'opwatches, raquiring 1n1tial proposals to
be subdiitted by June 30, GTA- responded to Wakmann's prntest of May 18
by letfer dated June 24, atating the reason for the rejection of bids,
and that the item was being procured under a negotiated soliciration,
which Wakmann would receive shortly, with a more realistic delivery
time.

Four offers were received in resp;nse to the RFP. Award was
made on August 6 to American Athletic Ecuipment Division, AMF, Inc.
(AMF), at a unit price of $25.65. Wakmann, whose price, . evaluated
with its oifered discount, was $15.685 per unit, states that it did
not learn of the award to AMF until Auguut 25, when it contacted the
contracting officer concerning the atatus of the procurement.

Wakmann filed a protest in our Office on August 30, contending
that GSA's rejection of all bids under the first solivitation on the
basis of an uriressonable delivery time requirevent was improper.

In this connection, Wnkmann states:

"wakmann wag the .ecipient of the award in the
original Solicitation * * *, If the GSA when
preparing the Solicitation mada a mistake in
estimating lead times for the delivery of com
penents, this should in no way affect the
validity of the original contract award * * & "

Wakmann also argues that the seczond golicitation was "void from ¢le
outset"” since it was issued prior to GSA's June 24 resolution of
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Wakmann's protest of May il, and that $8A improperly failed to conduct
negotiations with Wakmann under the RFP or to advise Wakmann of the
award to AMF prior to August 25. :

Concerning the rejection of bids under the first solicitation,
vhich vas Che subject of Wakmann'm Mny 18 protest -0 GSA, section
20.2(a) of our Bid Protest Procedures, 4 C.F.R. part 20 (Procedures),
provides in pertinent part:

& # & If a -protest has been filed {iitially with the
contracting agency, any subsaquent protest to the
General Accounting Office filed within 10 [working)
days of formal notification of * * * {nicia) adverse
agency action will be conaidered * * #."

We' have been unable to determine thu date Haknann racaived GSA'

.I&Lter of June 24 denying Wakmann's Hay 18 protest to that agency.

-However, he connideration of proponalsﬂundor the second solicitation
vithout taking ‘the corrective action requested by Hhknann with regard
to, Ehe £irat solicitation must be considered "adverse agpncy action"
witbin :he meaning . of our Proceduras.“United States Steal oy

Cotf oration, 'USS Chemicals Division; Flipht Systems, Inc., Rocket
Jet/huD Division, B-184105, August 19, 1975, 75-2 CPD 116. There-
fore, Wakmann's protest to our Office ihvolving the issue initially
proteated to GSA, filed here on-August 30, ehould have been filed
within 10 working days after June 30, the late GSA received and

begun considaration of the initial pronosals submitted in responge to
the sybject RFP, Accordingly, that issue will not be considered on
its merits.

In regard to the time of issuance of the second solicitation,
section 20,.2(b) (1) of our Procedures provides:

“P:orasts hnsed upon alleged 1npropriet1es in any
type of solicitation which are apparent prior to

* % % the ciosing date for receipr of initial pro-
posals shall be filed prior ~o * * * the closing
dute for receipt of initial propoaalu."

That - praviaion is npplicable to protests against the igguaiice of a
solicitntion as we11 as to protes:s against a particular (efect in

a solicitation. Mohogram Industries. Iac., B-184408, Jandary 2,

1976, 76-1 CPD 3. Since Hhknann 8 protest that RFP No. 3FP-BG-T-
4056-6-30-76 wAg isaued prematucely was not filed by June 30, the
closing date for receipt of iniiial prnposals under that solicitation,
the merits of this contention will not be cousidered.
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In response to the allégation that GSA improperly failed to enter
into negotiations with Walmann, GSA has provided our Office with «
"Contact Record" summarizing telephone conversations between the con-
tracting officer and the four o6ffurors under the RFF concerning
"Last call for changes in price or delivery.," The documént indicates
that on July 1 and 2 the three offerors othar.than Wukmann were called,
and each stated that its initial proposal should be considered ite
best and final offer. The Contc,ct Record further indicates that

Wakmann was called on both of thnose dates, but no person with authoriLy

to negotiate was available at either tiwe; however, on July 7 the
individual designated in Wakmann's offer as its "contact for contract
administration'" was contacted and advised the contracting officer
that Wakmann did not want to change its price or delivery terms.

5. The oral discusaions raflected in the Contnctxlucoré claarly
constituted "negotiatiéns." See Pedaral Procurement Regr-ilations
(FPR) § 1-3.805~-1(a) (amend. 153 1964 ed ). Moreover, I GSA hud
negotiated with all offerors except dhkuann, auch action Uould “have
been improper. See 51 Comp. Gen. 479, 481 (1972). 50 Comp. Gen.
246 (1970). However, the protester has the burden of affirmatively
proving 1its case, Reliable. Haintenance Service, Inc. ~—request for
reconsileration, B-185103, May 24, 1976 76~-1 CPD 337, and, in view

of the contracting officer's Contact Recordt that btrden hasrnot been
met here, Accordingly, we must conclude tha: GSA in faet properly
conducted negotiations with all four offerors, including Wakmann.

Finally, concerﬁing notice of the award to AHF, FPR § 1—3.105(%)
(Circ. 1 1964 ed.) provides:

"Promptly after waking awards in any procureuent
in excess of $10,000, ‘the contracting officer
normally shall give written notice to the un-
successful offerors that their proposels were
not accepted. * + A"

Notwithitanding vhether the contracting officer should have notified
Wakmann prior to August 25 of the award, we balieve that the notice

requirement is, by its terms, pro:edutal in nature, and a-failure to
comply with it would provide no legal basis for disturbing an other-
wise valid award. Moreover, in view of our position as to the merits
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of Wakmann's timely substantive protest, the August 25 notice did
not prejudice Waksmann's situation. Cf. The Display House,
Incorporated, B-180955, July 25, 1974, 74-2 CPD 58.

The protest Is denied.

) 4}./1.4 "

Deputy Comptroller Genera
of the United States
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