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Evea though solicitation for leasa of
Governwent xeal property permitted prior
untuthorized occupant to compete for leuase
on basis of rataining fence installed
during prior unauthorxzed use of property,
uo lagal objection may be raised ‘bacause '
‘Goverument will recelve ‘just co-penlat:on

for ptior unauthorized use sand inetant

l¢ase vap entered into under hroad statu-

tory .u:hority tc lease to whomever and

ypon vh»~ev¢t texms, the Secretary considers

will promote nltional (e.enoefot be in the

public intezest. . Abuse of such broad dis-

cretion is aot indiruted ia record,

* Peace 80:910liprotcﬂtl any ‘award to Kclar,: Ine.
¢ _sar) under IFB DACA 09-76~8-0020, issued by the
Corps of Engineers (Corps), for tha leasing of approx-
imately 7 acres of Govcrn-ent-oWncu property situated
adjacent tc Davis-Monthan APB. The land in question is
the same as was xeferred to in our decision in Peace
Surplus, B-186381, August 18, 1976, 76-2 CPD 172.

1t appelrl that Kolar fenced and used the aubjert
land in connection with ite aircraft wcrap salvage busi-
ness, and in that manner, has: ;occupied the land for two
to three years, witout per-innxon of the Government,
Upon dxacOVery of Kolar's occupancy, the Department of
the Air Force (Air Force) detzrmined that the lund should
be lsased, pursuant to 10 U.8.C. § 2667 (1970), and has
requested that the Corpas lease the land competitively,
at fair-market value, for s terwm of 5 years. VFurther
. . the Air Porce required, and the solicitation provides

that:

a .
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"rha property is pra-ontly ‘accupied and
usad for the storage of -urplus aircraft
aud/or aircreft compounents {ii connection
with a surplus aircraft salvage operxation
w % ¥ The fenzing and pergonsl property
items nov situate upon the premises will
uo: be included in tha leass. 1If the prem-

{pas are lessed to other than the present
occupant, the present occupant shall be
permitted to remove all fencing # * *
situace on the premises."”

As indicated in our prior decision, the Air
Porne also inteunds to seek recovery from Kolar fcrx

its past unsuthorized use of the land.

Peace 3urplus is also iu the aircraft salvage
budiness. It claims that thc proparty is so situated
that it affords an occupunt the partxcullz advantagze
that scrap sircraft may be directly removed from
Davis~Monthsn A¥B, to the property, without first
obtajining permits to move them upon public streets.
Moreover, it argues that the land is much enhanced
in value for its intended use if the fence is re-
tained, snd that, in its opinion, additional com-
.petition might have been obtained had the Air Force
offered to lease the premises, as improved by the
fence.

Specificnlly. Peace Surplus asserts:

1. That Kolar has illegally occupied the subject
premisec for mcte than two years, and should be pre-
vanted from plrtxkipating in regard to the subject
solicitation until it pays the Covernment compensatium
for its occupancy;

. 2. That céktgin fences n&v situated sn the prem-
ises should be retained by the Government and should
be made availabie to all bidders; azd,

‘3. That tﬁc}lq-cc should contain pravisions
regarding ownership of existing or nawly erected
fences, at its expiration.




'We ‘mota that the protestes h.d rtqucltld ‘that the
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solititation be amended to sllow for monthly pay-
ment of rent rathar than semi-annual payments and
that the solicitation vas aasendad to aciomaodaie

thie raquest,

At the outset, wa are met with the Corps' sug-
gestion that we should not consider this case at all,
oince in iiis viev, "this is 2 raasl estate matter as
oppocead to & procurement matter and no United Statas
sppropriated dollars are to be axpended."”

That funds are received, rather than spent, is
not dispositive of our authority to settle the accounts
of accountable vfficers, since that authority extends
to the disposition of funds under their coantrol, whather
resulting from payment of the Government's obligations,
?r of;oblhgitioul to the Government. 31 U.8.C. § 71
1970

- As lndlcatcd lbovc the lubltanct of this' protest
concurns the terms aniiiconditions for the leuare as well
as ‘the propriety of lsasing the property to Kolar, a
gnior unauthoriged ‘occupant of the land. We note,
however, that the lesse in question will be entered into

-under the broad statutnry authority of 10 v.s.c. 1 2667

(1970) for jJeasing "to such lesses’and ‘'upon such terms
as: Lthe Suctcta: conlidatn will {iromete the national
d.fennc or bu in tha public interest." Although the
proceltar, "unlire Kulnr. vas .not permitted to .retain the
tcucing. ‘this eonpttitive inequality stems from Kolar's
prior occupancy, albeit unauthorized, rather than from
preferential treatment conferred by the Government. In
our opinion it is not unreasonable for the Government to
permit a prior occupnnt to retain the benefit of the
oceup.nt'l improvements vhere, (as here, the Government
Eas or will be provided resconable co-peu-ntion for the
prior occupancy. Kolar hss incurred the: cxpenlc for the
i-provcnant and, overall, ic ot n a better position to
compete for the lease thln the protestar wvho has not
iscurred such expense. Accordingly, we find no abuse

of the broad discretion permitted under the cited statute.

——————— ———
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We thereafore find no legal basie for objectiug
to this lesse transaction and the protast is denied.

- [P0 ket
Deputy Comptroller (enerxal
of the United States









