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Josaph lc;fopouloe
Prece IX

O THE UNITFED BRTATES
WAMBMINGTON, O.C. 2OS48

DECIDION

FILE. 2-187311 DATE: Jemuary 27, 1977

MATTER OF: olfp Corporation, lné;gy Systems Operstions

DIGEBT: .
Dltctninlttons concctnzng technical merits of propossls
are mattérs of agency dilcretion wvhich will not be(is-
turbedunless shown to: 'be unreasonable or in viclation

of atatu*t or rﬂgulation; therefore, agency selection of
taclmically superior but higher priced offer for award of
co-t—plul—ﬁtxed -fee contzact is not legally objectionabl«
where tecoxrd shows that technical evaluators could reason-
adbly find nuardee » proposal to be teclmically superior to
other proposals.,

Olin’ Corporntion, lgnx;y Systtms cpatations’(01£n) pratésta
the award by -the Départicnt of Transportation,” Nutiomal Highway
Traffic Safety Addanistration’ (NHTSA) of & cost-plus-fixed-fee

" contract to Kinicqu, Incorporated’ (Hinicara), for the develop-
ment of a solid p’ opellant inflaticn technique for the subcompact
car passenger restraint system under tequeat for proposals (RY¥P)
NHTSA~ 6-3223.

Th- ptotq-tar pointa out  that iL- estimated cost was consid-
arably lower ‘than’ lut of Hinicnrs, and takes exception to NHTSA's
offered justificatiun for "the lunrd on the basis that the Minicars
technical proposal Was demonstrably superior. The protester cca-
tends that its reviey of the proposal discloses no evidentiary
basis for such a conglusion.. In addition. the protester alleges
that it was told by MHTSA at a post-awaid debriefing tha: prior
experience dces not ¢nter into NHTSA's evaluation and selection
ptocell but. nnv;rthclals, the NHTSA report on the protest
rapeatedly emphlai:cﬂ Minicars' prior work on the Research Safety
Vehicle (RSV) prograr as partial justificuation for the determina-
| tion of technical supetiotity.

. RSV cnlin for the deugn, developmont ..nd fabrication of a
1imited number of ‘motor, vehicles in the 3, 000 pound eclass incor-
porating safety featuréd deemed necessary for the mid-1980s.
Ninfcars and Calspan Corporation were chosen'to perform Phase II
of RSV which calls for the development of a proposed vehicle
detailed design.)
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. '(he record shqws that four propnsals werc datermined to ‘e
technically scceptable and within tha ccapatitive zange for this
procurement, as follows:

Offaror §core
Minicars, Inc, C 81,6
Calspan Corporation 79.7
Olin Corporatiun 76.3

Packat Rescarch Corporation 73.9

Subsequant to the conduct of negotiations and the submission of
Lest and final cost and technical propesals, Minicars' cost pro-
posal was highest at $336,909, while the protester's was second
lowest at §$284,058.

NHTSA - Teports that the aigrificant d»fﬂxrcnce betueen the

Minicarz proposal and the others in ‘the: 1nit1:1”scortng was

attributed to ‘its overall comprehennivenell, cllrlty, depth of
technlcal discussinnz, and overall supariority of technical
lpprOIch in {xitical aveas sich as the problem of out-of-position
occupants, particularly childten.l While all offerora succosa-
fully answered clarification questiont during the ensuing dis-
cuasiois, and the scoring gap between technical proposals
narrowed - somewhat,  NHTSA reports that Minicars' proposal remained
subgtantially superfor after the conduct of negotiaticns. It
states that:

“l,. Minicars' pr0posal il based upon using
a dual bag sysiem as compared to a single bag
system proposed by all other offetors in the cow-
petitive range, While both spproaches are tech-
oically acceptahle, the dual bag approach is
considered techntcally superior, aincq it ias
based upon inflation of the smaller lower bag
firat and ‘then the larger’ upper bag. This pre-
sents a lesser inflation shock to.the passenger
snd presents faster protection to the chsst and
lower torso, which is the portion of the body
which first hits fixed objects in a typiial
crash. The upper bag then protects the head,

"2. The Minicars proposal providcd axten-
sive disculsion on the ~xoblem of an cut-ofe
position child, and presented a technical
approach which was considered -superior to that of
the other offerors in the compaetitive ranoge,
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-ﬁlntcntn ptnponad to mount tha Anil and fold the .
lower bag in svch a way that it’ “uil~ deplocy im

a dowawerd fashing, which would’ prr. it a lessay
inflation shock on an cut-of-position ciild.

"2 Thellequcut for Ptoposal contained -
Government. chLIntn of approximately '35 slad tests
using Govcm mt "provided nnthtopo-o:phic duzmmies
to prove tht Laidware design, This was an erti-
mate' based upou sn sesumption of an absence of
bardwate p:oblemo which may Leve rejuired retest-

- fug after hnfdwlro change. AllL offerors based

their® proposaj s. on this Government tcsttng estimate,
'In. theit propusal, Minicars ltated that they had
cUuplltcd approximately 10 llnd tents under the RSV
.progrln and, by . the time testin; was to start on.
this program, thcy cxp.ctld to complete an ldditlonni
30 to&qo testlgundar the RSV progran. ) The tllultl of
thale’teatl deuonltrated thn begt putio:nnncc ever
ttainld by'nn air bag uyltem\in a sall CAT. Siuce
the anticipnted\hardulre dedign for this ptogrnm was
very similar to "thai -cii the RSV: ‘program, there was
reasorable. ‘certalaty tha® much of the RSV test re-
:ulta .could be used on this program to -=¥ite- de-
uigu features prior to 1n1t1at£on nﬁ,-- 4.7 . this
pro;fin., In. view ‘of the . llidated pez.urs nes ldatn
g:ovidcd by Winicirs'in tieir proposal, .a: - ssi-
lity, of’! conplcting “the testing within i+ ..overn-
unnt elttnata, thevefora, was much greater with
2iajcers than with any other contractor who wasz being

considered for award."”

Tha protester has taken exceptinn to the foregoing technical

nclulicna, coatcnding that its oww.) revisw of the Mirnicars pro-
poaal .reveals po basis for 'the’ uupetior rlt ng, and ‘alleges that
linlcarn' ptopoued\syarem differs very 'little from its own. Spe=~
ciflcally. Olin states that it also proposed to avaluate a dual
bag system, along with a single bag system, and that Olin has
experxience in uuing the dual bog under NHTSA Contract DOT-HS=345-
3-691.

In response, RHTSA s:tates that:
" % % %w'Olin proposed the use of a dual bag only as

an alternate in the event the single bag approach
did not prove successful. Because of thisg, the dual
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bag approach was pot priced in their proposal.
Olin's appraach was to test the single bag and,
if this concept did pot prove feasible, then
somewhera during the program, switch to a dual
bag rpproach, The dcxuy introduced by first
working on the single bag lessened the likeli-
hood of Olin being abie’ .to complete the sled
teating within the esttnntmd numbar of tasts on
which they based their pricing. Purthcr, Olin's
past experience.on the cited NHTSA contract sig-
nificanitly différs from Minicars' past and cur-
rent experience ou the RSV program. The use of
the dua. bug on, the previous contract cited by
Olin was dictated primarlly blclullutheﬂllplr.-
tor {uilator would not perform’ satisfactorily in
a single bag. A solid propellant inflator com-
bined with an aapirator was therefore used. The
aspirator 1nflatnr is based upon utlltziu; air’in
the vehicle conpurbmnnt to 1nflate the bag. Most
n:l.gnlﬂclntly, however, in nddition to the . t*ch-
nical differences in these. apprunchel, the p:a-
vious experieuce of Olin with dual bag i3 in a
lirge car environment, As explained eariier # w &
the engineering difficulty in installing a success-
ful ACRS in a compact or subcomoact vzhicle i3 much .
.greater then in a standard size vehicle. The ex-
perience of Minicars with the WSV progran, which is
in a subcompact vehicle class, is much more related
than the past experience of Olin,"

It ia not the functior of this Office to evaluate ptoposals
in order to detnrminn their relative technical weérits, TGI
Construction Corporntion, et al., 54 Comp, Gen, 775 (1975), 75-1
CPD 167; -Techplan CDrporlﬁion, ‘B~180795, " September 16, 1974,

74-2 CPD 169; Deciaion ‘Sciences’ corpo:&‘”‘lon. B-182558, ;March 24,
1975, 75-1 CeD 175. The contracting agency ia’ tesponliblu for
dete;mining which technical propospl beat meets. its needs, since
it must _bear the mnjor burden for anycdifficultiea incurred by
reason ~f a deféctive ‘avaluation. Trainiig Corporatioa of .
Americn, B-181539, Dcceubet 13, 1974, 74=2 CPD 337. . Accordingly,
we have consistently held that " procurins ‘officials enjoy "a rea-
sonable range of discretion in the evaluation of proposals and in
the deteimination of which offeror or proposal i3 to be accejted
for awaid,” snd that such determinations are entitled to grrut




.

B-.87311

untghn snd must not-be dtltutbed unless shown to ba unreasonacl(’
or/in violstion of the procuremsnt statutes or vegulations, METiS
Corporation, 34 Comp. Gen. 612, 6143 (1975), 75-1 CPD 44;
rﬂ Willimascn Machine al.,
& Tap, Gen, 783 (1973
1973,

In light of thele ptluctplel, we h:ve reviewed  the teport ci
WHTSA's technicsl proposal evaluation committas as well as the
ptop°ll;l themsalves, end find that the technical evaluation ‘had
8 Teasonable Lasia. The veport. does indicate that Olin received
acceptiable scores in esch evaluation category, and that iis pro-
posal was recognized as includicg a dual bag lpptOlch and reflect-
ing a "good understanding” of the technical otjectives. However,
the report further indicates that in sach category Minicars' pro~
posal was rated higher, in soua cases nubatentinlly so, and that
whare 0lin was rege:ded as "good", 1H1n1ceta waS regerded an.

e;cellent” with its chance for: luccesu denominated "extrcmely
high." ‘Prom our review'cf the proposela, it appears. that the
WHTSA eveluetoxs, eich of whom rvtnd the Minicars proposal higher
overall “than any other proposal, icould utlomlly evaluate the
proposals as thay:did. (Fur exnmple, vhiie both offarors were
recognized for their" daal bag’ app:oechen, as. explnined above by
BHTSA, Hinieetl ‘dual ‘bag experienca wis'’ regntdei as more meaning-
ful for thig procurement than Olin’s .xperience.) The fact that
the protcltex does not agree with' thlt ev&luetion snd would not
have regarded the Minicaxs proposal ‘as aupertor doei ot render
the evaluation unreasonable, Honezgsll. ‘Inc,, B-181170,
August 8, 1974, 74-2 CkD 87; METIS: Corgoration, supra,

Accordingly, and aince a cost-type conhruct wns to be
awarded and ihe evaluation criteria did not otherwise preclude
the selection for award of Mioicara' higher rsted. technical pro-
posal, votwithstanding’ the higher estimated cost associated
therewith, is got legaliy oblect ~aable, ‘See, ‘e.g., Riggins
and Hilliamuan Machine Company, Incorpprated et al,, supyra,

wWith regetd to NHTSA'u eonsidetnticn of prior experience
and what the’ ‘Protestais was told:at; the debriefing, NHTSA

,£n£0tnn ua that it did not advise ‘the protester that, prior

experience was not considered.  Rather, the ptotester was -
advised that it was .prior pcrf}rmanc ﬁthat was not consicered
in proposal evaluatfon (aince: ,aat performnnce wvas addressed by
NHTSA only with regard to determining the offeror’s responai-
bility). NHTSA advises that prior experience was considered in
the selection process, in accordance with evaluation factor

number 3 in the RFP entitled "Prior Experience and Related Work.,"
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The prctest is denied.

e 0l 3.
For Compt olle; Genria),

ot the United Stctas
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