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California Stevedore and Ballcst Ccwpany
DIGEST:

1. Protest of caucellation of request for:propossls after

" ' extensive negotiations upan determination by contrscting
officer that sole offeror's best and. finsl offer was not
fair and resconaule is denied sisce dctcrninatiov of price
reasonableness is business judgment requiring exercise of
broad discratinz which will not be questioned absent &
showing of clesr abuse of discration vhich is not sppereut
from present recotd.

2. Ptotast of lolizitation ,and award under basic. a.:eanenc for
: .ttycdorln; andhr-lated oorvicea based upon. .llag-d impro-
,pricticl ia luch use ‘of bacie a.tcu.ent ayonrtnt prior to

closing date’ for=raceipr of propooall is umtimlly and nnt
for. conoideratin&g as it was filed after 2losr'lg cate for
receipt of proposals contrary to GAD Bid Protest Procedures,
4 C.F.k. § 20. 2(b\(1)

~Request foruptopolals (R!P) Fo. DAR023-76—R~0018 was issued
by thn United Stat;a Anty Hilitary Trafflc Managewent Commind,
Western Aren, Onklaud, Ca liforni~ . (MIMC) ‘on April 2, 1976, for
the pravision of ntevednring and related pdervices at the Military
Ocean Terlinal. Bay Aren {MOTBA), under n z-yOlt ccatract.

The Cslifornin Stevvdore and Bullnst Company (CS&B), the
mcm‘bent contractor undir the then zurrent:2-year contract
expiring on June 20, 197&, was the sole offeror. After repected -
negotiations the contrlcting officeur detarmined that CS&B's best
and final offer was not iait ‘and reasounable, and canceled the
solicitation. CS&B was :otified of this action orally on June 2§,
and by letter datad Juno {25, 1976.

, Om ‘June 21, ‘the concracting officcr, rellxzing that the
current contract would cxpitve before.a full RFP resolicitation
could result in a new iontract, solicited proposals for the
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ptoviliou of stevedoring -orvlcaa for a 90-day period usder basi.

- agreements previously entered imtc utth C543 anl Marine Termimals

Corporation (IfTC). These basic agreements are written understand-
ings between a procuiing agency end & contractor setting forth
basic contract ‘clavses vhich shall be lpplicab;e to procut.lcntl
entered into during the torm of the agreement. Sea Araed Services
Procurement Regulation (ASPR) 3-410,1(¢) (1975). Bo 3 C8&B and

NTC submitted offers on Junea 25. The coatracting officer determined
that MTC's low offer was more advantageous to thu Governmant, and
placed an order uuder Lhe vasic sgreement, which MYC accepted on
June 29, with performance bdeginning oq July 1, 1976.

By . 1etter dated June 30, 1976, CS&B pro:eotl the cancellation
of the RFP, and the award to MTC undcr the basic agreement. CS&B's
3'oundl for pxotesting the cancellutinu of the RFP sre: (1) that

- the" contracting. officer's deteruitiation that CS&B's best and £inal

offer was not fulr and reasonable m- In error, anj. therefore, an
atard should ‘hiva been made; (2). that' a0 resson was given for the
rejection of CS4B's nffer in the written rotification of rejection,
end (3) that CSAB's current contract should have been cxtundad to
allow negotiations vo proceed further.

The contracting ofiicer's datetnination that cs&n' beﬁt and
final offer was not fair and reasonsble wvas based on, his comparison

. of the prire and aupporting cost data of CS5E's proponal, ite current

contract. and the Uovernment entinntcn.; CS&B's’ propoaed prices were
lubntancially highur than both the’ Governnent;aati-a les and the
price- under its then currant cont;nct for’ sihilar aervicea. For
exa-ple, the contracting officct no:od thc;folluwing percentage
increaser for specific se:vices over :heﬁzurrent CS&B rates:
te:ninal services ~ 85.5 percent; . cou:odity gchodules - 40.2 parcent;
stevedorins and rar, barge und truck setvices - 28,9 percent, and
profit allowance - 33 percent. CS&6B'as best and final offer was
22.14 percent above its current rates, while the Goverulent'l final
countercffer tas 6.95 percent. above those rates. ‘The contracting
officer determined that these increises were unjustified ar the
contract was for similar services, and the prices werea based upon
the same union wage ocale and level of employee fringe benafite

as the previous comtract.

. CS&B does not directly dilpute the abova findinge of price
increases, but rather claims ‘that they 'are'justified. CS&B argues
that the Sovernment has required new services, the costs of which
ars not raflected.in either the t*en current contract, o:r the
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CoverTmment  astisate, csu 8lso argues that many of 1ts costs
are fixed, ﬂgnrdhu[ of the .1evel of’ ‘:rjm tonu;e handlad, snd
tiue the” |. ojactod drol. Ain tonmage uader .’ | newv contract has
§~{lared the uutt costs of these rcquiud ur-ricu. Addicionally,
(548 contends chat the Govermmcut's price astimates do not include
yscemtly incressed’ uplcyu fringe banafits.

4 caroful. nvi o of the recoxd indicates that the contracting

‘officor vas awere ol'new services required by the Government, and

that theee urvlcu- were considered in the evaluation of CS&éB's
provosal. The cotitracting officer also considered the decressed
productivity resulting from CS6B's fixed costs, and determined
that the Covernment could not be sxpeécted to pay- ‘for a level of
l:lfﬂng that it could not use. The issue of whether mrruud
wmployesr fringe benefite were included in the Government ascimate
1s 1ct resolved by the record, but it doss not apprer to have
bada a determinative factor in tae contracting officer's dcecision.

hgnrdinp price -ncgo:nc:lon polici.u, ASPR 3-801.1 (1975)
prmiden. in partinm: part:

, e * Ic. 1- ‘tha pol:l.cy of the Depntnen
of Defense to procure supplies and services. frou
tuponsible sources at fair and ressonable prilocs
€ilculated to result In the levest u1t4 Paee £ 21l
cont to the Civermment. * * %" - '

ASPR 3-801. Z(c) (1'375) arntm' .

pioo, TRk A Hhen thex contractor insista ‘n a

N p":lco or demands a ‘profit or fea which the con-
l:ract:lng officer cousiders unxredsonable,” che
contucting officer shall (1) determing the
fenﬁib_ilir.y of daveloping an slternate source
of hi:'pply, or {i') take any other action withiln
'his autho:ity. L

.Md!u.muy. ASPR .’—40# 1 (1975) parlits contracting officera‘
to carscéla nolicitation prior to avard’if, among other rcasons,
all OLMMu lcce'\tlixle b:lds raceéived are allunreasonable prices.

,“ltle thi:;lactim b)?‘\ its terms appliea'anly to formally advertised

procureadity, this Office has long . recogni*ad that the principle

' -iatated r.hera:ln aleo lppliEl to nagotistnd procuruenta. Sea Micro~
gun Communication Systeas, - Incogporat:ad B-180465, Saptem!ar 4,

1974, 74-2 CFD 140; B-178282, July 27, 1973,

. -3-
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The determinationm ofi price reaionablenes: 21 busally a
businesa judgment roq:.li.rl.ng the exarcise of bromd diicrecion.
Sae Park Msnufact -Company; 'Century Tool (o 3188220,
»~185331, B-185776, April 16, 1976, ' !h. + datez-
mination 1s to be made:by the comtracting officer mx ouxr 0ffice
will not interfere absent s showing of a clear mbust of discrecicn.
See J, H. Rutter Rex Manufacturing Company, Ine. , B-I84157,
February 23, 1976, 76-1 CPD 122; Park Msuufactur jag (osweavi

Century Tool Company, suprs.

In the instant case, vhile there is a diepste Dyreeen CSin
and the contracting officer over the cost justif icatios for CS4B'a
increase in price, ‘here is substantial evidenca in the resord
supporting tue contracting officer's position. TNenfore, we
caunot say that the record shows & clear abusc of dds.xetdon on
the part of the contrncting officer.

C8&B also couplainl ‘that the. written. noufi.catd-nn that the
RYP waa being canceled did not .tuta any mciﬂ.c reygcns fox the
cancellation. The dontracting oﬂtrnr ldnit- thls £ace. but’ ointl
cut that it was clesr in' the final nelotiltius sesdog thnt
vas quite avare that: its proposal was ~onsidersd mtuﬂmubly
priced. This appeurl to be a corract.rlsuumnt (7 w:l.dencsd by
the memorandum of the negotiating uuinn in the recod. Our
Office has held that notice of the umvcc.pl:lbili!:y of & proposal
is a technical requ:lruent, nnd) that’ t:he tuult of & jolicitation
will not be disturbed due to llck of notice or fauiCy motice.

.See Computer: ‘hchining_ Technolou, 3-181233 March: b, 1973, 75-1

CPD 134; Galler-‘Associates, Incorporated, 3-181728, Rveber 26,

1974, 74-2 CPD-292. In the instant case, olrce CHB md knowledge
of the resson for rejection of its proposal, and simcy such riotica
is a technical requirement, the cancellatfon of the AP should not

_be disturbed for this reason.

CS&B also arguas thlt its them current comtrat coﬂld lave
been utendcd, a0 that n-gotia.ionu could‘ cont dauay p'u: the expira-
tion date of ‘that contract. As the. contr:etinl of!i.ﬂr propexrly
pointed qlt the canditions ilpoled by CS&B for gxtc:nti.an of the
contract; *;tlu: CS&B be cn-pcnuted at ths propoted rates; that
the Gorimént negetiate only with it; that no swolicitasion be
made from|any other stevedoring firms; ‘end that awr< be made
to CSEB at the end of the extension period, au extrenely xestric-
tive of the Covernment's rightu. We find nothing requixing that
the Covernnen: extend CSLB's contrsct, rathar tham solicit pro-
posals under the basic agreement., as was done.

———— e —————— e e — g ———
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c.&l puot-tl th. lolicita:iou lad avard to NIC under the
basic agresment om the following groiindi: (1) che time allowved
for preparstion of bide was fnadequate; (2) the basic agreement
p:uvid-sjtor services to be parforved at "Commercisal Facilities:
San Fi:anivco Bay Ares and Port of Sacramento, California,” while
the solicitation epacified work to be done at MOTBA; (3) the
basic agreement does not coutain a hardship clause; (4) the baaic
agresment is not a valid biluteral comtract, and (5) other :
unspecified deficiencies in the basic agreemert.

Our Bid Frotaat Procedures, up?citieally 4 C.F.R. § 20 2(b)(1),
provide, in pertinent part: .

"Prote-tl beled upon alleged improprieties
in any type of solicitation which-are apparent
p:ior to bid ‘opening or the clésing date for
rahcipt of "Initial proposals shall be filed
prlot to bid opening or the clusing date for
receipt of initial proposnlu. LU

e
Itxlppcarl that all of CS&B'a grourda for. protouting :he sulicitation
ard: auurd under the basic agreement come within' the above-quoted
proviuion.- All grounds cited by them 1nv01v! alleged improprieties
in the method of nolicitntion. ‘and all nllu;ed dnproprieties wera

.applrént yrior to the closing date for veceipt of offers. CB&B's

prota-t was not filed until 4fter the date of avard and is con-
lGQbFutly unsinely, and not for out conuidarnt or,

‘*In nccord-nca vith tha lbovn. C36b's proteut of the cancella-
tion of the RFF. and’ subsequent solicitation and -w:rd under tae
basic Agreemant is denied. :

Deputy Conptroa éﬁ‘ﬁkztlbi‘-

of the United ftates






