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\ THE COMPTROLLER DENEBRAL
DPF TYTHE UNMITED B'VATEGO
WABMHMINOGTOM, O.C. 280544

FILE: 3-188146 - OATE: Jamary m, A9TT

MATTER OF: Pctoxsc Iduurlnl 'l‘tuckl. Inc.

RIGEST:

1. Protest concerning affiimative determination of responsibility
will not be considered on merits,

2. The possibility of a hufjin is not a ﬁtoper basis upon wiich
the validity o.. au award 1y be challenged.

3.  While wide Tauge in bid prices may suggest possibility that
solicitation .was iaadequate, that fact aloue does not estsablish
ptottltable l1ssue. Protester must allege in what respect
aolicitltlongls inadequate and where protest indicates that
po such inadejuacy is apparent to protester, dismissal is

required.

b. Insofsr as protest lngge:ts pcasibility of mistake in bid,
matter ia not for considcxation pursuant to bid protest
function beyond advising procuring agency of posaible
mistake for verificatiou purposes,

- Patoaac Industrtal Trucks, Inc. protests anv award under
IrB HOOGOO-?G-»-OOBZ issued by the Ravy Yard, Hnshington, D.C.

(Navy).

s Speclflcally, the proteater takes' exceptlon to any award to
the apparent two 1ouent bidders, Roach Manufacturing Corp2ration
(Roach) and Shiffer Industrial Equipmeant Company (Shiffex), as
follows:

“Thc proteﬂt of the award to Shiffer is based
upon -that Company's previous parformnnce ‘tecord on
.foderal’ Governmeat contracts, The ptotelt of an
avard ° to Roach is based upon that c0mpnny s pattern
of bidd;ng prncLices, ‘nsmely, exceptionally low bid
prices followed by * # * exceptionaily large and
appatently unjustified price nodifications to the

coantract.’'
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!vldlntly Potomac belisves that the Navy lhould find Shiffar
nontcsponnihle. However, this Office no longer reviews ptotcltl
concerning affirmative detenainations of . rclapnllbllity, absent
alligations of fraud on the part of contract&a. o{ttelall or
other. circulut-rcol not allzged to apply here. .Centra
Prodycts, Ymc,, 5¢ Comp. Gen. 66 (1976),~74~2 CPD 04, . we
do consldct protests involving negative detarminations of the
protestexr's respouaibility in order to provide assurance lgalnlt
the arbitrary rejection of bids, affitmative dearminaticns are
based in large measure on subjective judgments which are largely
within the discretion of the procuring officials who sust suffer
any difficulties resulting by reason of a contractor's inability
to perform.

Rezardlng Potoulac's view that' Ronch unjuatiflahly has benafited
from modifiiations of prior comt:acts uith the covctnnont. we unte
that such, modificationo are matters of contractisdministration. srd
uTe not’ for ‘datermination by this OICLc.._ !urthorno:n, the possi-
bility of a buy-in is.oot a ptopnr basiu upon vhich: the’ ‘validity
of an uward may be. challenged. The procurement re;ulatlon- ‘do
not provide for- rejaction of such bids and the. fact that a low
bidder may lacir a'loss st its bid, .price does pot justify .rejecting
an otherwise acceptable bid. A. C. Electronics, lnmc., B-185553,

May 3, 1976, 76-1 CPD 295; Caltex Eungineering Co., B-186525, Juné 2,
1976, 7¢-1 CPD 355,.

In) additton, Potamnc nlserca that ‘the bids rtcciv-d avidence :
“an extraordinarily 'wide price! rnnge" which in;fts viaw casts
doubt on.the sdequacy of “the Havy's specificatiins, Although a
wide range in.bids. u&ywsuggcst that bidders bave subnitted offexs
based upon diaparate 1nterptetutionu of an. ugcncy s requittmcntn,
the fact of price variation alone’does not, establish an 1issue
upon which a protest may be putauld. Potomac indicates its deaire
to assert thls portion of its protest "until due considaration
can be gtven to the adequacy of apecification ‘and drawing require-
ments, ~While Potomac's. concernu .may be upp*opriate ‘for considera-
tion' by ‘the Lontracting off'rer, they are at best ptouature for
purposes of a protest to this Offlce.. In thil regard.a protest
concerning the adequacy of a solicitation must atate ‘where in the
solicitation the inadequacy lies, Apparently, the protester .is
pot aware of any specific inadequacy in the solicitation.

_ Morzover, insofar as a protcst suggesrs a discrepancy in
bid price and the possibility of a mistake, we do not consider
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or dacide aucn hluu\purmw\t to out ’lid l'lotut hoccdutu, ,
ulvuiu the lgcnr.'y concerned thn.‘ \ \for purpesas of verifica-

tion, ‘the.. pot\clbtll.ty of mistake 'has “eup. (uggestad. Engineering

luuull. .ne., B=18/0;7, ‘August 6, 1978 ’a-l cCM 154,

Accordlngly, are closzing our ':lh in this watter without
further sctiom. .

Panl G. Dembling
General Counsel






