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van Nrode Milling Company, inc.

DIGEST:

beynnd make or model of braﬂd name and specifies particular
features, s ich features wust te prenumed to have heen regurded
as material and essential to the needs of the Governuent.
Yrcducts offered which do not meet particular features' specified
in IFB are Ineligible for contract award,

i
i
' 1. Vhere 1FB solicltina “brand name or equal" ‘product poes
|
i

2. Fact that one or more improper awerdis may have been made in
the pact under specifications similar to those in immedlate
IFB would not justify repetition of same erroy.

: The Dimtrict of Columbia Governmeut (Distiizy) 11sued invitation
for bid (IF4) 0460—AA-73—1*6-KH for a term contract to furnish food
nervice disposals to various Distxict depastments and agencies. Bids
were openod on July-19; ' 1976. Fise bids '‘and bid samples. (sequired
for evaluation to determine compl(ance th all characteristics listed
! in the IPB) were ruceived on aggregate group items 31 turough 36. The
net total cf the Lids received were as follows:

Thrifty. Paper Co., Inc. " $187,146.50

|
i

i Kahn Paper 3o., Inc. 180,204.09
i Nationwide Papers 160, 418. 65
‘ Crown Supply Inc. 170,124, 32
: Alternate bid Itea 36 155,669. 32
4 -Acae Paper & Supply Co., Inc. 141,654.21

Acme Paper & Supply Co., Inc. (Acma), the low bidder, has protested
the award of the contract to Crown Supply Inc. (Crown) Van Brode
uilling Company, Inc. (Van Brode), also protests the award to Crown.

9 Acme submitted a bid on aggregate award items 31~ 36 to supply Van
. Brode products. Thus, Van Brode is an interestt ~rty,

Acme's low bid was rejected because a sample knife included with
-other Acme samples was not the knife specified ir Acme's bid.
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The instunt protest evolves around item 36.of the IFB. ‘ue
apecificaticns for itrex 36 are as follews:

"KNIFE, PLASTIC, 7" WHITE CLEAR SHIELD,
'HALLMARK' Ot EQUAL, 16 POUNDS PER CASE,
1 M/CASE.

“STATE MAKE, MODEL NO. & PKG.:

"WEIGHT PER THOUSAND! "

The Hallmark knifa 18 manufactured by the Clear Shisld Plastics
Corporation. It 3« 6 7/8" long and *weighs 13 pounds per 1.,000-
unit case. The Van Brode knife which Acme bid wu item 36 was the
Diplomat, a 7" white plastic knife weighing 13.25 pounds per 1,000-
urit case,.

When the box containiug Acme's aamples for items 31-36 was opened,
all aamples were marked with a label giving Acme's name, the item
nuober and bid number, except a knife : imple for Jtem 36, The unmarked
knife gsample found with Acme's samples was a champagne=-colored Sweethesart
knife and not a white Van Brode Diplomat,

After reviewing the samplcs aubmitted, the contrac:ins officer
rejected Acme's bid because the Sweetheart sample was not the item
specified in Acme's bid, and,conpequently, the contracting ufficer
did not know what Acme intended to suppiy for item 36.

The cuntract was awarded to Crown at an aggregate price of
$170,124.32. Yor item 36, Crown bid a Gourmet White knife weighing

17 pounds per 1,000 unit case.

Crown's alternate aggregate bid of  $155,669,32, the sacond ‘low
bid, and Nationwide Papers' aggregate bid of $160,418.65, the thizd
low bid, were rejected as being nonresponsive because the knives offerad
for 1tem 36 weiphed only 12.3 piunds and 12,1 pounds, respectively,
per 1,000-unit case, instead of the minimum 16 pounds per 1,000 units
as called for LDy the specificafions.

The protesters here contended, inter alia, that:

(3) There should have Leen no doubt thsat Acme
intended to bid the Diplomat knife.
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(2) If there was any donbt, thie contracting
officer should have sought clavification
from Acme.

H ' (3) The biplouat knife is equal to the Hallmark
! . knife calle:?® for in the IFB for item 36.

(4) Conueﬁﬁently, the District should have awarded
the contract to Acwe ,the low bidder.

He bave hcld that where, as heye, thé ' procuring activity in o
- "brand nene or equal' solicitation goes beyond tha make and model
. Yand specifies particular features, such fratures must be presumed to
. ibave,been regarded ag naterial and essential to the needs of the
o ?;Government. 5. Livingston & non, Inc-. B~183820, September 24, 1975,
’ '75"1 \f’ﬂ 179.

————————

_1.
L

Crndn vas the otly.P‘uder which affered a knffe which satisfied
the basic features apecixied by iiom 36, features’ which were regarded
as materia‘ and rsJential to the nreds of the Covernment. With the
exception «.. Acme, the other vendors bid knives which weighed between
12,1 and 15 pounds per 1,000-unit case. These bids were nonresponsive.
S. Livingeton & Suu, Inc., gupra. In this regard, the Disirict has
stated that:

“The * * * primnry user of Item 36 is’ the Department

of COrrectione. . The Department of Corrections has

had problams in the past in their penal institutions

with the lighter weight knife, namely the "Hallmark,

- _ therefore that Department would have recommended rejection

I . of a product weighing less than 16 pounds par 1000 per case."

Acme stated 1w its bid that the Diplomat knife weighed 16 pounds
pex 1,000 units. In point of fact, it weighed only 13.25 pounds per
1, 000 units. Consequently. even 1f, for example. Acme's sample. \
p Diplonnt knife had been found properly identified along with its dther
' semples, a eonnract could not have been ewarded to -Acme. -S. Livinzston
& Son,: Ine..Hsup;a. CE. Preetexl Inc. v._United 'States,162 Ct. Cl. 620,
320 F.2d 367 (1963), Moreover, the fact that ‘one or more improper awards
: may have been made in the past under similarx specifications would not
i justify a repetition of the same error. 36 Comp. Gen. 535, 540.(1957).
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Further, Acme has suggested that the contracting officer should
havg amended the specifications for item 36 s. a'vesult of Crown's
iiquiry'as to whother it could bid a knife whi.. daid not weigh 16
pounds per 1,000-unit case, However, since oniy one of the '
bidders quéried the contracting officer and the advice
provided comported with regular 'brand name or equal" precepts, it
vas not unrcasonable for the contracting officer to suppose that other
bidders who did not inquire had the sam* understanding of the requircments
as the contracting officer and that the specificarions, therefore, werae

not misleading.
For the reasons stated above, the protest iy denind.

Whila we {find no grounds for a lagal objection to the nward to
Crown, we suggest that 1n fucure procurements the District ahould
conelder refcrancing a brnnd name iten whizh contains the salient
charucteristics set forth in the solicitatlon.

(Tt s,

Daputy Comptroller General
of tbe United States
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