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THE COMPTROLLER OENERAL
OF THE UNITED BTATES

WARBHINGTON, D.C. SO0OBaD

FILE: 3-187605 . OATE: Janery 12, 1977
MATTER OF: shrens Adrera’c Corporation

DIGEST:

Protolt qutut agency's failure''to sdequately respond to
ptotutat s inquivies hut vh!.chw—’ﬂqa r8 to be directed to
agency's specification Tequiremii ‘. . is uatimely and nov for
consideration on the merits siuce it wos neither £iled prior
to closing date for rsceipt of technical propos:ls nor
within 10 days of protaster's lsarning of grounds of protest.

By latter dated December 1.:, 1376, the Aarem Adrcraft
Corporation (A.hrenn) prctcltl the refusal of the Lnited %tatul
Coast Guard to adeyuatel’ respond to its "nuwervus enquiries" re-
garding pxucurement for ‘. r-nsporr lircrdft.

Corrupondnml.c prev; ously futnilhed thh 0ffice 1nd£cal:e.
that the procuremsnt was \,onducud under ‘the two step formal ad-
vertising method, with technical propouh due in March 1976 and
bid prices due in October 1976 from tliose cfferors whose technical
proposals wera foutid to be. accapnhte. Techni cal proposals had
orig! nally been due on April 14, 1915. but ‘the. first stop of the
procur-nnt vas teo?ened vhen tte CUut Guard changed its re-
qu:h.mtl. - The cor; ulpondence further Mdicatu that the speci-
* f4catitns rquire lircraft powerad hy\ jet engines while Ahrens
wry interasted in fumilhing dtcrnic\\dth tucboprops engines.
Ahrens lpplrcntly was not furnished bidding forms for the pro-
curement bacausa Ahrmnl’hld indicated %o the Coast Guard that it

eupplied turboprop alrcratt rather than jet aircraft.

The protest is t.ntinely- Our Bid Ptotelt Procedures provide
that " protests based upon sn alleged :antopriety in a solicitation

- which is appardnt prior to the closing date for receipt of initial

propo-nls must be ﬁltd prior to that date, while other pro-
tests wust be filed vithin 10 days after the basis for protest is
kmown. & C.P.R. § 20.2(b) (1976). We think that in actuality,




B-187605 ;

the protest is directed against the specification requirement frr . |

jat engines. On that basis, Ahrens' protest, filad well afrer

the date set for receipt of initial propusals under tha firzc step

solicitation, must be rvegarded as untimely. Ses Norris icdus ries,

3-182921, July 11, 1975, 75=2 CPD 3l.

However, avat if the protest -.rcly goes o the Coast Guard's .

failure to respond adequately to Ahrens' inquir'es, ths protest
wonld still be wntimely. Our records show that the revised request
for technical proposals, setting forth the March 1976 closing date
for receipt of proposals, was synopsiszed in the Commerce Business
Daily on November 7, 1975. Ahrens contacted the Coaat Guard in
January 1976 to receive '"the exact requirements and the mission

- profiles.” Ahrens did not receive s response unti) Septamber 1976
after it had made adiitionsl inquiries. ¥rom thin v cord, it is
celear that if Ahrens was to participate in this procurement, it
needed a response from the Cosst Guard in time for it to submit a !
technical proposal by the March 1976 closing date. Accordingly, :
we think Ahrens' grounds for protest arose when:.the Coast Guard did ;
not respond prior to that closirg date. Since Ahrens did notl pro-
test within 10 days of the Marci, closing date, ite protes: tiled ;
here in December is untimaly. _ i

Ahrens suggests that its ‘protest should be viewed as timely
because it had not been advised of tha ":orrec: channels for pro- !
teat" prior to December. Our Bid Protest Procedures, howevar,
were published in the Federal Register on April 24, 1975, see 40
Fed. Reg. 17979, and under the law that publication constitutes L
constructive notica to the protester of those Procedures. Catalztic, i
-Tncozgorated B-187444, November 23, 1976, 76-2 CPD 445; ¥inston i
Bros. Company v. Uaited Stares, 458 F.2d 49, 53 (Ct. ci. 1972).
Therefore, the fact that Alicens had not been directly advised of
our Bid Protest Procedures prior to December does not excuse Alirens' '
failure to comply with them. t
}

For the foregoing reszsons, we must de~line to considexr the
protest on the merits. .

e G. Dembling

General Counsel






