N THE COMPTROLLEN OENFRAL
-+ DEGCISION OF THE UNITED STATES
3 WABHINGTON, O.C. @0Baa
rayf . 'I
-]
‘ FILE: '..13715‘_ DATE: Jamary 12, 1977

MATTER OF: Revers Supply Co., Inc.

DIGEBT:

Where invitation did not follow the required
procedures for s QPL procurament, and in fact
oo QPL liet exir } ied, and wihere bidders might
- bave believed tIGIIIIV.I already qualified to
bid due to outdaled qualification list cited
in invitation, which was in conflict with
specification in IFB, invitation was properly
canceled in view of ambiguity which kept
bidders from compating on an equal basis.

. Invitatinn for bido No. H85-0201-5793-0 was ‘1asued by the United
States Coast Guard Curtis Bay Ysrd on June 14, 1976, for the prdcure-
@ent of 10 eight-man inflatabla Life rafts in accordanee with Department
of Transportation (DOT), United 'States Cosst Gusrd, Purchase Descrip~
tich ENE 40-72, dated March 31, 1972. The item was treated as a
qualifiud product with the following pertinent qualified products

clause language set forth in tha invitation:

"B~10 WALIFI!D mm C'I'S

i
"wml usrzc'r 1o rnomrc'rs DESCRIBED. "IN, THIS
INVITATION AS REQUIRING QUALIFICATION, AWABDS WILL
BE MADE ONLY FOR SUCH:PRODUCTS:AS FAVE, PRIOR TO
'THZ TIME SET FOR' OPENING OF BIDS, BEEN TESTED AND
APPROVEL PO ‘INCLUSIONZIN THE' QUALIFIED PRODUCTS
IDENTIFLID BELOW. ,.MANUFACTURERS WHO WISH.TO RAVE,
" A PRODUCT TESTED mn ' QUALIFICATION, ARE URGED TO
"+ COMMUNICATE WITH THE OFFICER DESIGNATED BELOW.

" MANUFACTURERS HAVING vnonuc[rs NOT YET LISTED, BUT
WHICH HAVE BEEN QUALIFIED,/ARE REQUESTED TO SUBMIT
EVIDENCE OF SUCH QUALIFICATION WITH THEIR BIDS, SO
. THAT THEY MAY BE GIVEN CONSIDERATION.
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“QUALIFIED PRODUCTS LIST: U.S.C.0. EQUIPMENT
LIST - CC 190 - DATED 1 AUGUST 1972. OFFERORS
HAVING PRODUCTS THEY INTEND TO OFFER FOR
TESTING ON QUALIFICATION SHOULD CONTACT: & & &%

Tha following bids were received by the July 14 opening date:

C. J. Hendry Company $17,750
Switlik Parachute Ccrpany $20,120 1 percent prompt paysent
Ine. discount (PPD) 20 calendar
days
Revere Supply Co. Inc., (Revere) $21,160 1 psrcent PPD 20 calendar
days .
The B, P. Coodrich Company $21,210 Net 30 calendar days

The low bid was found to be nonresponsive because it contained no
identification of .either the item name or rast number of the product .
the bidder was offering. The second low bidder's bid was also found
nonresponsive becluse the raft identified by the "test nusber" on
the bid form did not iﬂcluda an inflatable boarding tllp a8 requirad
by the purchuse order nalctiption. Revera’s bid unl ‘founé non-
responsive becauge the item name and number were not faserted on the
bid form. An examination of the Goodrich bid. ultimately foind to
be nonresponsive, showed that altiough that bidder had submittad a
"test number".in its bid, the 1ife raft offered was not listed in
either the 1972° ar 1975 4ditionl of CG-190, the existence of the

later edition having been discovered after bid opening. While

Goodrich had submitted its life raft for approval some time prior to
bid opening. approval was not granted until after bid opening. As
noted above, approvil was required by the 1nv1:ntion to have been
acquitad prior to . bid opening.

) CG-190 is a list of i{tems approved or accepted under marine
inspections an. 'navigation laws. The life rafts listed on CC-190
are approved purguant to 46 C.F.R. subpart 160.051, et seq. (1975),
"Inflaiable Liferafts."

DOT procurement yegulations covering the qualificitionl of
products are get forth at 41 C.F,R. § 12-1.1154 (1975) i~ pertinent
part as follows:
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h *§ 12-1.1134 Opportunity for qualification.

“(s) Upon determinstion that a product
is to be covered by a QFL, mamufscturars chall
be urged to submit their products for qualiffica-
tion and where possible shall ba given sufficient
time to arrange for qunl ification testing prior
to issuance of tha 1n1t111 invitation for bids
or re.urat- for p'opo-als for the itex as a
qualiifed product. “Appropriste notice of such
determination shall ‘be furnighad to # # &
Commerce Business Daily, * * * requesting
publication of five consecutive ifssues of the
daily 'Synopsis of U, 8. GCovermment Ptopoaed
Procurement, Sales and Countract Awards'. The
publicity given to the raquirement for qunlifica-
tion testing shall include the following:

"(1) An inte'‘tion to establish a QP
for a product;

"(2) The specification number and
nomenclatura of the product, and the nsma
and address of the office to which the requasst
for qualification should bae submitted; and

-"(3) Notiia that in qnﬁins future awards
- consideration shall be given only to auch products
as have been accepted for inclusion in a QF7..

"(b) Lists shall alvays be kept open'fér
inclusion o! productl from additional suppliers.”

It is adlitfed that these procedures were not followed: prior to
the igsuanca of tha instint IFB, In fact.no qualified products list
(QPL) existed for the life /raf: in question. .Those wanufacturers wko
had obtained appro»al purguant to 46 C.F.R § 160 051 had dona ao in
order to sell their ‘producta for use on commcrcinl vessels subject to
Cosst Guard ingpection. In 46 C.P.R. § 160.051 there was no require-
ment for a boarding ramp am is required by specification ENE 40-72.
Spcciiically. 46 C.F.R. § 160.051-7(b) (1) provides:

R
. ' "(1) Boarding ladder. A Boarding ladder or
- equivalent at each entrance to the raft. In addition,
hand holds or equivalent on each side of each tutrnnce
to assist in board‘ng.”




8-187154

Thus, those manufacturers who had obtained approval for a
boarding laddexr under this provision would not be qualified under
IFE 5793's specification which r¢Qult.d a boarding ramp.

Consequently, the Cosst Guard dotctuln-d to cancel the procure-
ment bacause:

"rhe inclusion of qualified products list
provision in the IFB vhere no qualified product
1iet exists, and when bidders have not been
given an opportunity to qualify their products as
required by th: procurement regulations, has
resulted in an smbiguous and dofictent specifi-
cation." .

Rov.tc contests this cancellltion and alwo ‘the lub-cqutnt 1aluunc¢

of two' procurements which include the 10 1ife rafts that ‘it believes
-1t should have received award on under invitation No. -5793-0, It is
contended that neither of the two low bidders made sny attempt to

obtain qualitication for the products they offered, aud. consequently,
that canceling the invitation and thereby providing more time for any
necessary qualification (the new procurements now permit priduct test-
ing and acceptance after contract sward) is equal to.giving prcfarential
treatment to the other bidders. It is further contended that inasmuch
as the same specification and requirement were used for items procured
in the past, since Revere was respousive to this invitation for 10 itema,
and since its price was shown to be fair and reasonable in view of its :
proximity to the Goodrich price (the only other qualified--albeit late——
bid.'er), award on the 10 items should as a matter of lawv and in all
.£airness have bsen made to Reveras.

" In New Eggldnd.Eggincefing Co., Inc., B-184119, September 26, 1975, |
75-2 CPD 197, we stated: ;

"Federal Procurement Regulations (FPR) § 1-2.404-1

(1964 ed. FPR circ. 1) permits the contracting officar
to cancel an invitation after bids have been opened only i
., 1f there is a compelling reason to reject &ll bids. An ) ;
. example of such an f..stance is when inadequate, aubiguous, i
-or otherwise deficient specifications are cited in the ) '
invitation for bida. FPR § 1-2.404-1(b)(1) (1964 ed.
FPR circ. 1. In interpreting this section, we have r
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hald. that tha maxa utilization of ambiguous

. of duficient specifications in . IFE does not,
of . itself, consticute a co-polltns reasmm to
cancel the 1IFE, .32 Comp. Gen. [283 (1972)].
We have ‘refused to permit cancsllation if the
bids utder .the IFE would satisfy the Government's
actual needs and no prejudice would result from
an award bacause bids submitted to a revised
solicitation would not be on g diffaxent basis
than originally submitted. See Ismigration and
Naturalization Service, B-182949, March 19, 1975,
75-1 CPT 165, and cases citad therein.”

However, the ambiguity in the present casec :ould not result in
the fulfilloent of the Government's minimum needs and bidders were
not competing on an equal basis. 1In drawing up the inatant invita-
tion the contracting officer was creating a QPL without going through
the nrocedures properly required at 41 C.F.R. § 12-1,1134. 1In doing
0, potcntinl bidders ware uot, so it uould appear in view of what
occurred in:the instumce of;Gondrich, ptovidud with sufficient time
even to qualify for the proeutclont. Further, it is poseible that
potcntial biddara—-notutth't.ndin' tha Goodrich attempt to receiva
apptovcl——-ny have been mislad by the reference to 46 C.F.R. § 160.051,
which requires.bcarding ladders "or equivalent,” and the reference to
CG-190, dated August 1, 1972, upon which the two low bidders were
litted into believing that once having qualified with boarding
ladders "or equivalent"” the later substitution of any equivalent
could be sade without the neaed for rcqnnljfying. Further, while
46 C.F.X. §.160.051(a) (11) (1975) apparently incorporates a new
“"hot and cold” test, the manner in which the invitation is addressed
to a 1972 specification anu a 1972 qualification list doas, at minimum,
make ambiguous whether or not that teat is necessary for qualification,

Consequently, in view of the above, we do not object to the
cancellation and the resolicitation of the procurement in question,
and the protest is denied.
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! . Depu Comptroller General
Yy of the United States
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