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Prog II

THE COMPETROLLER GENEIAL
OF THRE UNITED .T/ATI'.
w

ABHINDTON, O.C. BOU 4D

FILE: | B-187168 DATE: Jemuary 12, 1977
MATTER OF: Fkistica Design Ciroup, Inc,

DIGEST:

L. Where SPA took no action within 5 days regarding
procuriiig agency's referral of nonresponsibility
determiration based, in part, on lack of integrity,
contract award to next low bidder will not be
questioned because responsible SBA ofiicial wan
notified pursuant to're tion and no objection
was. raised regarding etermination that small
businesa ¢oncern lacked integrity, Fact that
other office of SBA disagreeéd nearly one month
after appropriate SBA o lcm was notified of
contra officer's views {s not comnpelling
reason to justify review by GAO,

2. Recommendation is made that FPR 1-1..708, 2(a)(5)
be revised to conform to ASPR 1-705, 4(c)(vi) which
requires notification to SBA regional office as well
as to SBA adviser where contracting of’icer proposes
to reject 7ma'l business concern as nonresponsible
baged on:isciorg other than capacity or credit,

‘ Emﬂca Deslgn Group.&lnc. (Ekistica) protests a determi.na-
tion by the Environmental- ‘Protection Agency {EPA) that Ekiatics
18 not responsilile for purposes of contract award under solicitation

'EPA WA 76-E273 for an indefinite quantity contract for the storage '

fnd mailing of various documents prepared by EPA's Effluent
Gu.‘.delines Division..

Ekutics' low bid was re]ected because the firm was. considered

to be nonresponsilile, EPA determined that Ek’stics lacked capacity

to perform timcly and, after attemupting to verify information supplied
by Ekistics regarding its arran ements for performing the work,
that the firm lacked integrity.

- Purnua‘;’zt to Federal Proéurement Regulat ‘ons § 1-1, 708, 2(a)(5).
the contracting officer advie>d the assigned Sinall Business*Adminis-
tration (SBA) represgentative in Washington, D.C., that Ekistics

was considered nonresponsihle for lack of integrity notwithstanding
that the factors le..ding to that deteiminution also affected the bidder's
capacity. The SBA official receiving this advice and supporting docu-~
mentation did not submit notice of any contrary viewa. Under the
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cited regulation, such natice could be flled within five workdays,
The record ahows, however, that nearly one month later SBA's
Seattle Regional Office objected to tha procuring activity that the
supporting documentation indicated that Ekistics may have lacked
capacity or credit rather than integrity and that the matter, more
appropriately, should have been referred to the reglml office,
presumably for consideration under the certificate of cnpetency
procedures. The matter, however, was not pursued by the regional
office in view of SEA's failure to provide the notification contem-
plated by the above regulation,

-As a general rule, we will not review deaterminations of non-
responaibility based on alleged lack of integrity, tenacity or
perserverance where SBA declines to coutest that detr mlnatlon
pursuant to applicable regulation unless there is a co..pelling

_reason to justify review, such as a showing of bad faith or fraud

on the part of procurement. officialae, .Z

B-186426, September 27, 1478, 76-2 CP :
sitle SBA official who was properly notified od‘ the cmtrncting

otfxcer's position apparently had no ‘objection, The fact that

nearty one month later ancther element of SBii voiced its disagree-

ment i8 not, in our opinion, a compelling reason to justify a review

by this Office of the nonresponsibility cdeterni‘nation.

er Cmntructxm Cc_.,

In' this connec: 'fion. we note that it tbe Az med Services Procure-
ment Regulation /ASPR) were applicable in this ‘case rather than the
FPR, ootk the regional office and the ‘small businass adviser would
bave been notified of the contracting’ om.cer's views. cun(.eming the
protester's responsibility;and the regional'office could!tsve pursued
the matter in a timely fashicn. ASPR'1-705, 4(c)(vi) (1876)..-The
FPR, liowever, requires the contracting officer to notify either the
small business representative or the appropriate regional office,
Moreover, we note that nonresponsibmty determinations as to
cepacity or credit are referred to the reg‘lona] office w.th rognizance
of the small business concern in:question under both the FPR and
ASPR. We cee nojustification for the multiplicity of procedures and
lack of uniformity between the ASPR and FPR. We'tierefore are
‘recommending tc the Director, FPR, that the p‘focedure followed
b the civilian agencies be made identical to the procedures applica-

ble to the military departments which w. . :i 2ve provide for more
enlightened decigiong in thig regard.

Accordingly, the protest is ‘lsmissed,
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Paul G, Demuling
General Counsel
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