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Er<J i. rHE COMPTROLLER sluﬂlm.
' OF THE UNITED SBTATES

WASHINGTUN, D.C. HOBAd ]

 DECISION (

FILE:  3-186958 - DATE: Jemwry 10, 1977

MATTER OF: York Industriss, Inc.--request for recomsideration
OIGEST:

1. Ptoprietnry data pmtutcr cttu two instances wvhich alliegedly
contradict procuring agency s official position that third party
is holder of wmlimited rights 1.0 drawings in question. Naeither
of c¢cited instaices, however, necessarily contradicts official
podtion.

2. Au\-h;. for saks of dueuu:lon, that prlor govermmental conduct
did’ chow rhat drawings in quution were considered to be
pwpthtu'y by procuring qmcy in past, it is apparent that
ageucy- bclhvu it has now lcquir.d mlinited rights to duwin;-
from l:h.lrd par.y. . nthou.h protaster disasgress with position because
protester's proprietary urki:-;o mcgqq wars on dravings sold
to procuring agency, it is appnrcnt poqi.t‘.lon of agency that it
wvas without lmo'hd;. of uy urungt when it acquir-d drawings.

3. Becau-e of nrocuriag qncy . polition that: it has acquirf\d
unl:l-:l‘&ud r.qhtl to contested drl!dngl. proprietary data protest
in- -atdl (- cm:l.dorod to‘relate to dispute-between two private
<mt1u as to vhich coutt action rather than protest to GAO is
tha appropthre method' for protester to pursue if it wants to
establish rights, if any, in rontested drawings. Therefore,
vrior daclsion affirmed.

By i;ttlt dat;féd Decembar 3, 1576, York Industries, Inc. (York), has
requasted reconslieration of our decision in York Industriee, Imc.,
B~186938, lovu-berc 29, 1976, 76~2 CPD 433,

Our dechian Tesponded to a "proprietary data” protest filed
by York.sgiiost: loncitlt:lon Ko. 'WOOL40-76~3-6740 1issued by the
Depariment of the Mav~. It v s York's position that the solicitation
concainad drndngs of cyunderl that wvere proprietary to the co-pany.

The !lavy replied thar. it had ucquired rightl to the drawingl from
Bdo Corporation (Bdo), whi:zh the Dopartlant considers to be the apparent
holder of unlimited rights to the druwings and that it was, therefore,
entirely justified in attsching the drawvings to the IFE., Ir wa. the
Navy's further position that the dispute presented by York's protest
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vas essentially one batween York and Edo as to ulueh court actiow, )
rather 'than a protest to our Office, was the appropriats maihod for
York to pursue if it wanted to sstablish 1its ri;!:n. if any, io

the contu*td drMul.

‘We agread with the Navy's position. We pointed out that wa were
not in a position to adjudicate tha rights of private partiss sach of
whom apparently claimed rights in contested data; moreovar, we said that
until those rights wers established in & proper forua we would not be
justified in disturbing an ongoing procurement or su s rd bacause of an
allegation that data rights wers being violated incidi . to s procurament.
We thersfors declined to consider York's protest.

Yotk uow takes issue with the Navy's position thet it visws Bdo
Co: ,poration an the apparent hnldat of unlimited rl;htl rsitoe
drnv:l.n;a 'in question. York says that this cfficial poul.t:l.on is
coutradicted by past condust of "ch.n-mt lc-chl" (presumably
including the Navy). Spocif:leially. !qu says that "Covernment |

& agencies contacted York Industries to cbtain information on the i
hydraulic cylinders involved" aad that. the “Goverameat proeured
hydraudc cylinde '8 of this type dtrcctly from York Igjustries."
I

lleil:her of the cited 1utucn of prinr gmmul conduct
necessarily contradicts the Navy's pressat position that/it views
Bdo as the apparent holder of unlizited rights in ths. dzllrl.n;l
It 1e not uncommon that Government ageaciss ask’ :I.nfot-ticn zoout
a company's product or sake a sole-source mrd to a’compzily apart
from whether the agoncies consider the company's product (or related
drawvings) to be proprietary. For example, a sole-sourca avard may
b4 made because of reasons of urgency unrelsted to any - juestion about i
proprietary data. ;

Auuing for the sake of dincuuion, however, thet the prior
governmental conduct does show that the drnd.n;v in quastion wers &
: ‘considered to ba proprietary by the lrvy in the’ put. it s qp&:ut
f that the Navy believes that it has now ¢ '“:i-sd.uvalimited rights to
tiia drawings from Edo Corpcrltion.

Although York disputes thu,pruent politlsn by mntmg that
its propriectary markings were ou the drawings that Bdo furnished t>
the Navy, it is the apparent posi.ilon of tha Mavy that it was withouu
knowlidge of any mariings whem it acquiced the drawvings.
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louuu/" f tha Navy'c position. which we cannot comtast on tha
basis of the present record, we are still of the opinion that York's
protest nssentially ralates to a dispute between two privata parties

" ‘as to-which -court action, rather than a protest to our Office, {s the

mr-\prhu remady.
. Wa affire our prior decisiocum.
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Deputy cﬂtrolhr Genaral
of tha United States
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