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RWLE d-1l695 OATTE: JSnipy 10, 1977

MATTER OF: York Industries, Inc.-request for r consideration

DI1EBT:

1. Proprietary data protester cites two instances which all.egdly
comtradkct procuring agaecy a official pomition that third party
is bolder of unltaited rights 8o drawings in question. Neither
of cited instnces, bowever, necesarily contradictu official
po-ition.

2. hummingt for make of discussion, that prior governental conduct
did'othan that drawing! in question were conuidered to be
proprietary by procuring *ugcy in'past,'lt is apparent that,,
aecy believes it h Ja'a acquired nallaited rights to drawings
froo third par;.. Alhbough protaeter disagrees with pomition because
protester's proprietary uarkfirgs uU11&Ngs ware on drawings aold
to procuring agency, it Li apparent poq'ition of igency that it
as without knowledge of any markings when it acquirnd drawings.

3. Bacoaue of nrocuringagacy'u position that it has acquirpd
uniiafteid,!r:ghtx to concested diwaflnga, proprietary data protest
lru-eti(i'coosid red to-relate to dlpuite'betwen two private
-parties as to which court action rather then proteut to GAO i.
tha appropriate method for protester to pursue if it wante to
establish rights, if -ay, in contested drawings. Therefore,
prior decieion affirmd.

3y letter dateid Dec er 3, 1976, York Industries, Inc. (York), has
requasted recooaItderation of our decision in York Induitriuteo Inc.,
5-166958, Uovembe!r 29, 1976, 76-2 CFD 453.

Our deciulua responded to a "proprietrv date" protest filed
by York gliast molicitation No. h00140-76-b-6740 issued by the
IDpartment of the Mar. It ras York's position that the uolicitation
contained drawings of cylinder. that were proprietary to the company.

The Ra replied that it had acquired tights to the drawings from
Zd. Corportilon (Edo), fhl h the Department' considers to be the apparent
holder of unli ited rights to the'drsulngm end that it was, therefore,
entirely juutified in attaching the drawings to the Mil. It wa the
Navy's further pomition that the dispute presented by York'. proteot

:N .

-~~~~~~~~~~ 

I..o .1 .. , 

0 ~ ~ ~ ~ ~ ~ ~ f ., r



I

was essentially ne betwn n York and zdo - to utich cowrt attiocs,
rather than a protest to our Office, was the appropriate method [or
York to pursue if it wanted to *stablish Its riht., if my, in
the conteuted drawinge.

e agre d with the "avy position. We pointed out that ce were
not in a position to adjudicate the right. of private partiaa each of

Or apparently claimed right. In conteated data; moreover, - said that
until thoue rightu were establ;shed ia a proper forum we would not be
justified in disturbing an ongoing procurent or ea rrd becueau of an
allegation that data right were being violated lcaidS :.to a procermnt.
W. therefore declined to conaider York'. protest.

York aom takee issue with the levy'e pu dtion that it r.4au Udo
Cejporation am the apparent holder of, nltaited rights tS tam
draviiga in queution. York ay. that thi cfficil wpitia u
cont r'd6cted by prt acondt-t of "Gscenect agencis" (preunably
including the Na*y). Specificiaily, York *aye that "Governumnt
agencieu contacted York Industries to obtain taforuation on the
hydraulic cylinder. involved" sad that the "Governaent procured
hydraulic cylinder: of this type directly from York ZInustriee."

elither of 'tbe-cited instunceq of prior governuental conduct
neceesarily contradict. the Navy'. present position that':it views
Edo as the apparent hblder of itlisfted rht, in the dmn .
It is not uncomnuo that Govurnent geacIAM ask inforatilon .oiit
a company's product or make a acle-aource *ward to a co a aj uprt
fro whether the agancies consider the company'* product (or related
drawings) to be proprietary. For esple, a ole-aource award may
b -made because of reasone of urgency unrelated to *ay luestion about
proprietary data.

Asumaing, for tb- sake of dimcuaeion hobever, that the prior
governmental con4uct does bhow that the drawiigo in questian were.,
considered to be proprietary by the Nrry In the paut, it is apparent
that the Navy believe. that it has nowe --ie d uslimited rights to
tba drawings from do Corporation.

Although York disputes thisypresent position by insisting that
it. proprietary sarking. were on the drawing. that Edo furnished to
the Navy, it is the apparent poci~lon of the Navy that it mn wiehouci
knowlidge of any uariclngm when it acquired the dravlngu.
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Peasse llot the NSy7' position; hicb w cannot contest on the
basis of tbe presen record, - are utill of the opinion that York's
protesf t 1senct11y tealtec to a dispute betwsn two privnte parties
a to which court action, rathbr thtn a protest to our Office, is the
appr'erlate riady.

Nl affix mur prior dactisi.

Deputy Comptroller General
of the Unitod States
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