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DIBGEST:

To sustain claim of unconscionability, c;idence must show
that Govermmeut took advantage of contresotor in awarding
contract to it. Mere showing that contractor suffered
contract losses does not justify claim,

OMNI Research, Inc. (MI) requests teconaidorziiocn of
our decision B-lBGJOl,.bvtobet 19, 19.6, 76-2 CFD 341, The
dc\.lli.ou ‘held in part r!ut in sp!tr of l;he disparity between
OMN1's fpttce of $6.40 per test nample ind the next lowest
propossd price Jf $13.5) per test saple, no;i~llef could be
granted on grounds that tha pzize was uﬁconscionahlt. Je noted
thut OMNI had buen given smple opportunity to verify its proposed

price prior to award, and we concluded that it could not justifiibly

claim that the contrnctiug agency had suporior knowledge as to the

inadequacy of its proposed price.

, OMNI contends however, that the mcord amply demonstrates
unconseionatility, It points out that Telief has bean granted
by this Office without regard to fault of the contractor, It
states as follows:

. "% % #OMNI's actual \‘oul: of perfoming the
required snalyses, which is far in excess of
the runtract:price, indicates the uuconacion-
-bility of the contract price. The actual cost
of performance, $23.-.0 per sample, is. aluost
four times the comtrict price of §6.40:pexr sample.
- Even 1€ omc. were to lissume some inefficiency on
OMNI's part’'(aund thete is sbsolutely mothing to
luuut sny inefficiency), the magnitude of "the
du'ft:encc clearly establishes that the Governrent
is utting something for nothing.

"Thus, the evidence before your Office
fudicates that:
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(a) OMNI's contract price is
siguai¥icantly lower than the pcice
offered hy any othar cowpany;

(b) the Government has admitted

‘" that undex the contract they
received, 'a larger volume of
reliable data than could have
been obtained elsevhere at evea
double the cost';

(c) OMNI's contract price is
significantly lower than the

prices it has cubsequently

recefved for trace chemical analyses
of fish and fish products; and

(d) OMNI's contract price ia signi-
ficantly lower tham its actual cost
of performance.

"Norie of this evidence has ever been dunied or re-
futed by thu Government. Based on this record,
the Comptroller General ran only conclude that
OMNI's cuntract prize is unconitcionably low, and
that the Government in fact 'got snmething for
nothing' .*

In support of its position.‘OHNI cites our. dccilion in Yankee-

__Bineetigg_Co.. Ine,, B~180573, June'19, 1974, 14-1 CPD,,333,
where the protester states that we granted .relief notwithatandlng
verification by the bidder of its price which was 65 pexcent of
the next low bid. Finnlly, OHNI contends that because relief
from an unconscionabie price "rests upon equitahle considerat{ena
this Office should consider such equitable factors as OMNI's
fnability to absord the losses incurred, the benéfits received by
the Government and the fact that OMNI 1s a small business with a
laboratory in Puerto Rico where its staff is composad entirely

of minority employees.

The Dcparmcnt of Commmrce, in reply to OMNI's request for
reconsideration, contends that the request for reconsideration
which was filed on November 17, 1976, is untimely under our Bid
Protest Procedures, 4 G.F.R. # 20.9(b) in view of the Octobe. 19th
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fssuancn dats of "tha decision. However, as the prior decision
points out, the tisme constvaints of the Bid Protest Proceduras do
not apply to claims luch as this.

a1 poluta to evcntl .ublcquent to the contract awvard to
demonstrate that the coiitract price was unconscionable, Howev:r, .
we find no lagsl suppart for ‘tha. ptoponttion that high costs
of contract performance or ecodomic hnrdahip nay Jultify a claiz
of uanconscionability. As r.cogui:cd in Yankee Eq;igpatiuq .Company,
Ingi, B-186573, su ra, the essential elemont of uncousciunlbility
1s that the Covermment was awaré or should have been awarc at
the time of contract awsrd thnt it was taking advintage of the
conractor, In that cane, a bidder niataklnly computed its bid
price based on 6,025 feat of track as sgainst the contrect
opcﬁtftcatton of 10,180 feet. Based on this svidence of record, '
we held that the Govermmint should have realized “hat i: was
s}J “gatting lunnthing for nothing

\ N ' f,

Here, as noted ia é&r prior dccia:on, OMNI did not make a !
-athenatlcal, typogr-phieal or. clertcul mistake in bid. It merely
underentimfted the costs of performance,’ .However, at tha time
of award it was able to convinc2 the contructin; agency that its
proposed pricc of §$6.40 per samplc wau reaaontblo. Aside from
the disparity of the prlposedfprices which were received fiom the
oiferors, there were no' esaential fncts unknown to OMNI which were
_knoun 01 should hive been kncim “to’ the ngency.ﬁ As ooted in ou:
‘prior decision, offacor's prﬁ.es are not publicly revnaled ¢uring
the rourlclof a n-goticted ‘procurement. Hownvnr. OMNI was usked
to  verify. itl propos-d ptice. After OMNI verified its ‘price on
two' occalions prior to award, the agency decided to dafer to
oiL'e seemingly superior knowledge as to its owm capab '1t1es,
-facilities and proposed testing techniques. On this}recurd it
may be.said that the agency's original doubts concerting the
reasonabléness of OMNI's proposed price were well foundéd. It
cannot be’ said, however, that the. agéncy acted anconscionnbly
or lhould have known that OMNI could not prefitably perform the
coatract at {ta broposed price. Therefore, we do nut find that
l our decision in Yankee Engineering justifiea xelief in this case.

o thlarthe doctrine of unconsciouubixity docs rest upon
cquitsble ceﬁnidetationl, we cannot grant relief under this

* doctrine meilly becsuse a contractor has suffered contract losses
and is a snall business with a staff composed of minority cmployees.
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In the absence of a showing thiat the Goliernsent took sdvantage
of OMN™., we fi1d rio basis to gzant relicf beCause of unconscion-

ability,
Accordingly, our prior decivioa is affirmed.

.We note, however, that OMNI has an appeal peiiding before
the Department of Commerce's Contract Appeals Board based on
impossibility of performing thiy contract. It seems to us that
a number of OMNI's arguments made with its claim of mistake or
unconscionability may be more suitably presented in connection

with its appeal before the Board.
/% ) ,"/
’quufnru‘

Deputy Couwptroller General -
of the Unjited Statcs
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