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THE COMPTROLLER OENERAL
OF YTHE UNITED STATES
WABHINGTON, D.C. 30N 3w

FILE: »-187062 DATE: December 22, 1776

MATTER OF: PFairburn Marine Aviation

DIGEST:

Neither use of Maater Ship Repair Contrac: te
prequalify biddera nor denial of master contract
on finding of nonresponsibility unduly restricts
competition, so long as prospective countractor

is not prevented from hidding on future contracts
vhich it may be qualified to perform. Armed
Services Procuremant Regulation requires that
prospective coutractors, as well as those holding
wagtar coutracts, be solicited and that deter-
mination of responsibility be obtained "on as
current a bas.s as feasible."

Fairburn Mariue Av:ation (Fmirburn) protests tie denial by
Military Sealift Command’ (MSC), Depsrtuent of the Navy, of its
application for a Master Contract for Repair and Altaration of
Vessels {Master Ship Repair Contract) vn grounds of insuff-cient
marine cnpnbilities and exparience in ship repailr work.

Pairburn cOﬂ:enda thnt‘rhia action unlawfully reatricts
competition f.¥ repair and mi(intenance of ships in the Port
Canaveral, Florida, area by uenying it an opportunity ta bid on
contracts Which ir is compet:av: to perform.

A Master Ship Repair Contract, issued pursuant to Armed
Services Procuremaent Regulatior (ASPR) § 16-503 (1976 ed.),
establishes in advanc& the terms upon which a contractor will
make rupairs, nl:erarions, and additions to vessels wider job
orders insued hy MSC area commanders. The tegulations atate
that sucit' 8 contract "shall be entered into with all prospective
contractors located within the United States who request ship
repalr work and wlio sossess the organization and facilities to
perforu such work satisfactorily."
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According to Commander Military Sealift Instruction 43130.218
(COMSCINST), § 1-301, use of the Master Shipy Repair Coiiract
establishes "a source of competition for repair jobs among
commarcial shipyards whose qualifications from the stundpoint
of physical capability, finan:ial ability, insursnce, and safety
standards are predetermined.' Currently, 118 firms in the
United States hold Master Ship Repair Contracts, and MSC a:ates
that thcse ncrmally are the firms from whom bids are solicited.

Standards for awarding Master Ship Repair Contracts are
contained in the Naval Sea Systems Command Repair Manual § 4-2.2(b)
(1976 ed.), cited by MSC. As a minimum, it states, the contractor
must have berthing facilities or management control of such .
facilitiag so that they will be generally availahle. The wmraual
emphasizes that master contracts should not be awarded to firms
vhich are able to paerforu only limited or spacialized repairs to
compouent parts of vessels, although such firms may perform as
subcuntractors.

Procedures for aunrding Ha-ter Ship Repaiy Contrlctl. lpellod
out in COMSCINST § 1-301.2, include an on-site inapection., ‘Facili-~
tiea of Fairburn and four of his prospective subcontrlc*orn in
Melbourne Beach and Merritt Tsland, Florida, wer= 1nspect'd by a
renresentative of the area coumand, Military Sealift Cowmiand,
Atlantic {COMSCLANT), on May 4 and 5, 1976. According to the
inApection report, Fairburn's shopiconsi vcd of a amall area
clusterea with miscellaneous equipment and spare parts. The
seening lack of experience of kax parsonnel in ship repair 4id
Fairburn's almost complete dependence upon aubcont*nctora ‘whose
precccupation with their own work might ciuee delay and “inconvenience
to the Covernment, led the inspector to conclude that Fairbuta could
not adequately support repairs to 4SC ships and to recommend that
a Master Ship Repair Contract not be awarded. By letter dated
June 23, 1976, Fairburn was informed that MSC could not ac: favo-ably
upon its appLication; this decision was reconsidered and affirmer
on July 23, 1976, Fairburn's protest by mailgram was received in
this O0ffice on July 27, 1976.

The threshold question is whether M%C's use of Hnscer¢sh1p
Repair Contracts to prequalify bidders undvtg'r.1tr1rtsgconpctition.
A Master Ship Repair Contract is not, of itself, an ;ntegrated
contract, By its own terms, it is complete only upon execution
of a job order specifying the price for work to be performed in

accordance with a particular invitation for bid:s or, in urgent
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cases upon issuai.ce of a written order with price to be nagotiated
as socon &8 D.acticable, Master Contract for Repair and Alteratiom
of Vessels, Clauss 3. It is clear, howeva:, chat it is & method
for pthunlifyin; biddlrl. Ve hava held taat:

e & n Any lyltn- for prequalificltion of offerors,
or otherwisr; limiting tha number of offars, is to

‘ soma degree in derogation of tha principle tenet

of the comperitive system that bids or prorosals

be solicited in such a manner as to permit the
maximum amount of competition consistent with the
nature and extent of the services or items being
procured., * # * The inquiry pertinent to determin-
ing the valjdity rf any procedure limiting the

" extent of competition im not: whether it restricts
ca-petition [T 8¢, but whether it unduly restricts
conpe:ition.ﬂ Dep: epartwent of Agriculture's use of
.Master Agreement, 54 Comp. Gen. 606, 608 (1975),
B~182337, 75-1 CPD 40.

See 10 U.5.C. § 2304(g) and 2305(a) (1975);_AS ASPR § 1-300.1 and
2-102.1, (1976 ed.); 'of fman Electroniga Corgorution. 54 Comp. Gen.

1107, 1115 (1575), B-182577, 75~1 CPD 395; Depar. ment of Health, Educatica,

and Welfare's use of basic ordering type agreement procedure, 54
id. 1096, 1099 (1975), B-183629, 75-1 CPD 392; 53 id. 209, 211 (1973).

Neither the Armed Services Procurement Regulation nor COMSCINST
raquires a Master Ship Repair Contract as a condition precedent to
bidding. ASPR § [6-503.2 (1976 ed.) states that bids

ek will be rolicited from prospective contractors
uho have previously. executed a master contract, and
‘also from prospectiva contractora, who possess the
neceasary qualifications znd agree to execute a masterx
contract before issuance of a job order."

Moreover, ASPR specifically states thnt avard of the maste- contract
does not.constitute approval of the contractor's facilities for any
particular job. ASPR §116-503.1 (1976 ed.). Before issuing a job
orde:r, the contracting 'officer is required to make a general deter-
rination of the prospective contractor's responsibility, and nay
make a preaward survey of the contractor's operations to:

"& # % {nsure the adequacy and suitability of

facilitd:a. includirg safety standards and
device., adaquacy of facilities for the health,
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cow’ort and welfarc of the crev and vessal. }
and adequate plant protection to safeguard

the vessel and other Government property." . 1
Id., § 16-503.?; see almso COMSCINST § 1-301.1. |

In a 1973 decision, our Office upheld award of a Master Ship
Repair Contract to a "specialty firm" which generally performed
under subcontract. Commenting on the requirements contained in
the Naval Ship Systems Command Repai{r Manual (now Naval Sea Systems
Command Repair Manual, supra), we atate 1 that we did not read
ASPR § 16.503.1 as restricting the use 1f Master Ship Repair

-Contractas only to firms which were capable of performing all types

of ship repair work. Such an interpretsation would ba:

"k & % inconsistent with atatutory aud regulatory
requirements for obtaining comperition to the
maximum ptarticatle extent, -* * * Generaliy, the
Government may procure only“for its actual minizmum
needs go as to eucournga maximum co:petition and
eliminate, insofar as possible, rcquircuenta uhivh
might Jimit acceptable offers or bids tn a ralltive-
ly few sources. * * * Ye do not believe it would

be proper to preclude firms capable of performing
patticular ship repair or related.work from competing
for such work or tn restrict the £ield of ca-petition
only to firms having complete chipvard faci)‘ties
when such facilities are not necessary for the par-
ticular job to be accomplished." B-179108,

September 17, 1973,

More recently, in an analogous case involving use of a qualified
products list, we found that absent specific requirements in an IFB
with which a bidder does not comply:

" & Kk g particular bidder's inahility'to meet the
contract -equirenants is a matter of contractor
responsibility, which must be determined on the
facts and circumstances of the specific case and
the- abilities and capabilities of a specific
bidder, and which should not be deternined by

a 'blanket' presumption of product .unacleptability .
nnd a preclusion of a class of bidders from competi-
tion."” D. Moody'& Co., Inc.; Astronautica Corporatior
of America, 55 Coup. Ger 1, 12 (1975), B-180732;
B-181971; B-182091, 75-2 CPD 1 at 16.
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Our Office has sustained prequalificution of bidders and
offerors when it has been shown to ba in the best intersst of
Governsent or wvhan competition sctuslly would be enhenced. For
example, we approved proposed use of Basic Ordering Agreements
vher limited to exigency situstions and when a noncompetitivae
avard night otherwise be made. Depsrtment of - Healthi, Education,

and Welfars's nse of basic ordering type agreement procedures, supra.
We upheld the proposed use of & qualified products list for microcircuits

b7 the Nn:ional Aeronautics and Space Administration in view
of the nxtrennly high level of quality and reliability required
and the inpo-libility of testing before acceptance or use.

50 Comp. Gen. 542 (1971). We alsv .approved a modified plan for

" use of master agreements by the Depi:tment of Agriculture which

incorporated procedural safeguards;designed to enable small firma
to compete. Department of. Agriculture 8 Use of Mester Agreements,
B-182337, November 9, 1976, 76-2 CPD ____ . 1In each of these
cases, hovever, this Officae reserved ‘the | right to consider the
programs further should tueir effect be to restrict competition

_beyond the legi-:imate needs of the agency involved. In general,

we have sustained prequalification in cases where no producer or
manufacturer was necessarily precluded from competing for a pro-

curement, Id.

. On the other hand, we consiltentiy have refused to sanction
prequllificntion of - biddera in cases here the only justification
was adniniltrative convanience or ‘the desire to iimit the number
of‘golic tations. Departmeut ‘of: Qgriéulture s Use’of Master
Agreemen » 54 Cémp. Gen, 606 supra; . 53.:id 209, supra; see
3unera11y\D. Hog_y &-Co., Inc;"Astronautics Corporation of Adierica,
supra;. Hof fman | glectroniecs Corporation, siupra, and cases cited
therein; 52 Coup. “Gen. 569 (1973); D. Moody & Co., Inc., B-185647,
Septembar 1, 1976, 76-2 CPD 211; logicon, Inc., B-181f{l6,

Novenber 8, 1974, 74-2 CPD 250.

Military Sealift Command's des:re to obta:n scheduled and
emérgency repairs by ralponsible marine companies with a minimum
of delay appears to justify prequalification of bidders. For the
foregoing reasons, we do not find that MSC'a use of tha Master
Ship Repair Contract to prequalify bidders unduly restricts
competition.

The*:unaining queution is_ whether the dental of Fairburn's
application for a Master Ship Rapair Contract unduly restricts

competition. The determination that Fairburn does not qualify

for a master contract because of lack of sufficient marine
cupabilities and experience 1s 2 matter of bidder responsibility.
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As 2 rule, this Office will not reviav affirmative ‘detarminations

of responsibility uxcept fou actions by procurement officials which
ars tantamount to fraud or which'involve misapplicarion of defini-
tive criteria in the solicitatZon. We will, however, consider
protests against nonresponsibility ‘to insure nllinlt arbitrary re-
jection of bida, The Everett Conklin Comnanics. B-186593, June 4,
1976, 76-1 CPD 362; Randall Manufacturing Coqgnnx, Inc. !Reeonlidera-
tion), B-185363_ January 26, 1976, 76~1 CPD 44; Great Lakes Nredge
and Dock Company. B-185493, January 15, 1976, 76~1 CPD 32,

The decision as to a prospecti%e contractor's probable ability
to perform, we have stated, involves a forecast which ias of neceasity
a matter of judgment, based on fact and reached in good faith. It is

* only proper that it be left largely to the sound administrative dis-

cretion of the contracting officer, who should be in the best position
to assess responsibility, who must bear the brumt of any difficulties
in obtaining the required performance, and who must maintain day to
day rxelations with the coutractor on the Govermment's behalf. Our
Office will not make an independent determination as'to a bidder's
responsibility unless it is shown that thc contracting officer's
determination of nonresponsibility wze nnde in bud faith or “lacked

any reasonable basis, Consolidated Airborne s!stm, Inc.~-Reconsidera- .

tion, B-183293, June 3, 1976, 76-1 CPD 356, citing 43 Comp. Gen. 228,

230 (1963), or that the finding of nonresponaibility was not based

on substantial evidence. McAlister and McQuinn Congtruction Cowpany,

Inc., B-185518, April 15, 1976, 76-1 CPD 255.

After a careful examination of the entire record, including the
ou-uita inspection report and Fairburn'se respouse to it, we are of
the opinion that it has not been shosm that the contrac:ing officer's
determination of ﬁonrehponsibility. e.g. that _Fairburn could not
adequately support repairs to MSC ships, whn the product of bad
faith or lacked a reasonable basis. See Western Ordnarice, Inc.,
B-182038, Dacemwber 23, 1974, 74~2 CPD 370; RIOCAR, B-180361, May 23
1974, 74-1 CPD 2B82; see generally Alaska Barge & Transport, Inc.,
B-182345, Mar.™: &4, 1975, 751 ZPD 128,

We therefore do not find that the denial of Fairburn's application
for a Master Ship Repair Contract unduly restricts competition, so
long: as Fairburn is not precluded from bidding on future MSC ship
repalr contracts which it believes it is qualified to perform. (As
evidence of its capability in ship repaira, Fairburn has furnished
this Office with a 1list of eight IFB's iasued by Military Sealift
Command on which it or one of its inspected subs has worked during
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the past year.) In future solicitations, we recommend that MSC
contracting officers strictly observe ASPR § 16-503.2 and .3 (1976
ed.), vhich .equire them to solicit quotationn for Job orders from
prospective contractors, as well as from those holding waster
contracts, and to perform indicated preavard surveys.

Morsover, it should be noted that ASPR § 1-905.2 (1976 ed.)
requires determinations of responsibility to be obtained '"on as
current a basis as feasible with relation to the date of contract
avard." Weastern Ordnance, Inc., supra, In*nrpreting this aection,
wve recently held that a determination of nonresponsibility based on
a S5-month o0ld negative preaward survey was without any reasonable

basis. D. Moody & Co., Inc.,; Astronautics Corporation of America,
nggr .

rinllly, in protesting denial of its application for.: daster
Ship Repair Contract, Fairburn cites as an example 1nvitation for
bids (IFB) No. N6?a8‘-76-0061 iasued by COMSCLANT on March 16, 1976,
for slectrical repairs to the USNS WYMAN., The record shotis that only
the three most ac*ive yards in'the Port Canaveral area honing
master contracts were solicited. Fairburn states that it attempted
to discuss submission of a bid with M2 personnel but was told that
it could not bid. While we cannot review this procurement, since
under our Bid Protest Procedures, 4 C.F.R. § 20.2 (1976), the protest
is untimely, our findings here should prevent a repetition of this
situation.

We will not address the mumerous other issues raised by the pro-
tester relating to small business, labor surplus areas, value engineer-
ing incentives, negotiated and sole source procurements, and closing
dates for receipt of dids. These also must be raised in connection
with a particular procurement and within the 10-day time limit of
our Bid Proteat Procedures.

To the extent indicated, the protest is denied.

Deputy Coﬁzlg‘ 44"}

of the United States
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