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% THE COMPTROLLERN SrNERAL

OPF TKE UNITED ATATES

WABHINSYON, D.C. *OBa8B

FILE: . 3.187137

DATE: Decesber 21, 1976

MAYTER OF: Tenco Conatruction Compaay
DIGEBT:
1. Protest after bid opening against decision to set aside

3.

4.

procuremmi for small business on basis that there was
wot sufficient mumber of smsll business competitors is
uwotimely under Bié Prntest Proceduras.

Although swall business bid on total set-aside exceeded
bid of fimm determined to be other than small business,
Srall Businass Act has .been intarpreted to mean that
Government may pay ptutu price to small busingss firms
on gmall businou rutrictoé proeur-catu.

!uinur lasu] nti.on ncr 2-&0‘: 2(a) which: providal that
swards of ailitr{ty construition contracts/in excess of
15 petunt of GL'!Mnt estiaate (mclud!hm profit) sust Le
'uhittld to Division' Ingineer for deteriination as to
tmoa\blmou of ‘'price does not mean that bid which is
vi:ht' ‘13 percent 0f Go7erument estimst:e is reasonable

i E!'."_!-

'l.'h.n u luppott !o d-tonimtion l:hat -nn business bid

‘exceeding Gwer_.nh estimate. by 1.8 percent was v=asonable

where current sitvition of nu.dly fluctuating prices in
constriction indistry would mubstantiate that 1lS5~percent
deviation from Governasut estimate is ressonable.

Determ’nation dealing with bid price “essonsbleness will
be sustained barring bad faith or fraud.

Awvard can be made under total set-aside whare there is only
regponaive bid, .
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Invitation for bids (IF9) No. DACADL-76-3~0064 wus issuved
os May 17, 1976, by the Arwy Corps of Enginears, M-oile, Alsbama,
as 8 100-parcent sat-«sids for smsll businses for the comstructioa
of barracks support facilitiss at Yort Campbell, Kentucky.

The IFB was issued to 25 prospective biddars. On May 26, 1976,
a4 telephonic survey of the prospactive biddere ‘revealed that nine
firms anticipated submitting bids. Twe bids wera received by che
bid opening date of June 18, 1976. The bids received were as
follows:

Tenco Construction Co. (Tenco) $3,599,680
Yortec Constructors (Fortec) 4,261,000

The Covernment estimate, including proﬁt. for the project was
$3,810,165.

Yortec protested the small business size utatu of‘rcnco on
June .28, 1976. The protast was forvavded to the Small BMusiness
Acafaistration for a determinatior. as to Tenco's size/stutus. Tenco
was subsequently determined to be other than s small business ; Om
August 4, 1976, award \va3 made to Fortec. Tenco filed a pro’ .st
with our Office on August 9, 1976.

Teuco firit alleges "thlt thar - 18 not a reasonable czpcctation
_tha. offers wculd be obtained from s sufficient mumber of rupona:lb)c
saall buli.n-u concerns to insure that - -gward would be’ ‘inde at reason-
able prices’'in violstion of ASPR § 1-70%.5(a) (1) [1975 ed.]." How-
aver, a protest after bid’ opcninc azainst a decision- to sel agide &
procuresmt for small business on the basis that :hu-o vas not a
sufficient numbsr of small business compatitors is untimely under
the Bid Protest ?roceduru. & C.P.R, § 20.2(b)(1) (1976). Eerlitx
Jchool of Languages, F-184296, Novembar 28, 1975, 73-2 C?D

Altarnatively, Tenco rontends that the small bum'a zrice
received tnder the IFB wvas unreasonable aquiring .nncoJlal:i.on and
resolicitation on an unrestricted basis,  Thm. ,,buu:l.l tor, ‘the i
 conclusion that the Fortac price war unressonable is’ Zhat it was
$661,320 more than the Tenco bid and ¢~ *1 435 more than the Gcnrn-
maut estimate.
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i nwmrnu.bumm-rmbuunm
our Office bas iaterpreted the Sma'.l Jusiness Act, 15 U.8. c.
§ 631, ot seq. (1970), to mean that the Covernment may ‘pay &
pramivm price to susll buuiness ﬂ.rn on restricted procurements to
implement| the policy of congnu. Sociaty Brand, Incorporated,

Valdman [m!lcturl_g. Co., Inc.. 35 Comp. Gen. 372 (1975), 75-2

Ilnnufuctur Co., Inc., 535 Comp. Gen.
902 (1976i 73:.. CPD ﬁg

Further, vith 'emct to the fact that the Portec bid exceeded
the Covernment estizate, ECI 2-404.2(a), "D nable Bids,"
Ragineer Muhtion 1180--1-1 (Deceﬂur 1, 1969;. as part:ln'nt. provides:

"(1) y&img Conetruction., Award of a

contrjet for military construction sust be personally
approvid by the Divisilon lnginut vhere the bid 1s wore
than 15 percent in axcess 'of the Government estimate
of cost (including in the Govermuent astimete allowance
for contractor's profit), provided rhat:

* ] ] . &

(i) hea examines t:he low bid in rela-
tion to the Govcrmt astimate, an
well as the range of othn: bids
racaived and delermines whather
the low bid is mund and reasonable
and its accaptance 1s in the best
Antarests of the Covernwent: ® % &, :
(Emphasis eupplied.) |

Yrom this the contracting officer has concliided that any bid within 15
parcant of the Govarnmant estimate is reasonable.

We do not agree that the cnnclu.ion followu from the regulatiou.

We baiieve that the regulation ind:lut-!l -nuly unt 1f an avard’ ia
proposed at a price more than 13-percent above’ the vaernnent entimte
it 1s. lubjnct( to review for ressouableness® md lperll by the Divieion
Engineer. fm: doas not mesn that a bid which is within 15 percent ot
the® Gonrnunt estinate 1- tmmbh par se.. The contracting officer's
tctpmib:llity wich rupa.t ‘to_making det-ruinati..nl within that
pexrcéiitage level 1s not af!ccted by the regulation. However, ‘
Tegardless of the interpretation of tha regulation, the Fortec ;
‘bid -ses only 1ll.8 parcent above the Government estimate and the

':-~eoutrart1n¢ wEfficer's counsel has astated:
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"# # & the current situarion of wildly fluctusting
prices in the comatruction industry would
substantiate this position [that a 1> percent
deviation from the Government estinate is
reasonablae].” .

Jn any event, with regard to the determiuation of whether
a pricc is realonlblc, we have stated:

" # % our review in these .zct-asida] protast
situations is confined to wvhethe: the contracting
officer acted realnnably in the circumstancas

and not to lecond-gurzcing the contracting
officer's determination # # #." Berlits

School of Languages, supra, J H. Rutter Rax

Hlnufnctuting Co., Inc,, supra.

Horeover, simply becau-. a bid cxecudl othct bidl o: the
Government estimate does not n-colo.rily mean "that the bid is
unreasonable. There can be a range over and aove the low bid
and ‘the Government estimate which is a'reasonable price range. The
determination of price reasonableriess requires a degree of
discrerion, Therefore, determinations dealing with price resson~
ableness will be sustained barring bad faith or fraud., '“ee B-161797,
September 6, 1967; B-164931, September 5, 368 (both dealing with
the opposite situation considated here—bids rejectzd as unreason-

able).

Finally, Tenco has contcnded that since thera was only ons
bidder under the IFB that qualified s a small busineas, the. procure-
ment was not competitive snd was tantamount to a uole-lource award,
However, our Office has recognized the right of ‘the contracting
activity to make an award under a toial small business set-aside

wvhere there is only one responsive bid. Berlitz School of Languagpas,
supra.

In the circumstances, we find no basis for any legal objaction
to the award made in this case. Therefore, the protest 1i. denied.

‘ ’ - Taputy Cuptgwlzerk.cen;’r
of the United States






