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DIGEBT.

1. Agency dautmiuuon that proposal vhich does not reflect
prior corporate expsrience in microfilming aresa is tech-
nically mucupubh is consistent with evaluation criteria
and other solicitation provisions which plll‘. )d offarors on
sotice that cotpoutc exparience, particularly as it related
.to .:!uv'y -J.croulluu requirments, and exparience of pro-

personnel uoulc. bn evaliuated separately, Since pro-
poul‘--ﬂl uucccpuhlb, agency wvaz not required to conduct
discuasions with offerou.

2. nthough o!f) 'éar ‘sxparience ts ttadld.o\uny ‘matter bearing
ou ruponlibnity e£ otfetor ‘to parform contract,. sgency may
proparly consider iiuch matters in technically. svaluating pro-
posals whan its needs warrant comparative euluntio' of
reaspousibllity-type uzeas., Findings of tachnical unaccept-
abilicy buad on such evaluations are not responsibility deter-
minatio {s2ad nced not be referred to Small Business
Matuis téetion,

s\

3. Award of oontnct to uou Icclpublc offe:or on basf=-of price
-nh:ltnd in responsr’ ‘to call for "final' pricin;" without fur-
thar disiussion, {s not contrary to regulatory raquirements
for bolding discuvesions uwith offerors in competitive range
since request for final price constituted discussiouns,

BB Cc-puu: urﬁ.cn Cotpoutlon (SBD) protuLl the ‘award of
a contract to Zytion Corporation (Zytron) under Tequest for pro-

. posals (RFP) 12-76-HEW-0S issued by the, Deparuunt of Health,

Educstisa, and Welfare (HEW)' on Septexbi. 3, 1975.  The solicita-
tica invited proposals for: the henagement and operation of a
computer out:put ndcrofilming (CCM) facility,

"Six offe::o...s wh:lt:ud ptopoull‘by Cetober 3, 1975, l:he
closing date for re:aipt of ‘initial proposals. SBD's proposal was
datermined to be techniully ‘unacceptable. Nonathelass, .111
offerors, including SBD, ware subsequently sent amendwents 'Nos. 2

- and 3 which requested offerors to submit “current, final pricing
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proposals.” Ooly Zytron, SBC avd a thivrd offeror responded to
these amendments. Without conducting further discussions, HEW
swarded a contract to Zytron, the oanly acceptable offeror, om
July 2, 1976.

SBD objects to the detam&utioa that {ts tnchniul proposal
was unacce;table and to the agency's refusal to negotiata with
the firm., It also cont-nds that the evaluation involved matters
baaring on its responsibility and that as a small business it wvas
therefore improperly rejected as nonresponsible without referrsl
of the matter to the Small Business Administration (SBA)., Pinally,
SBD asserts that even if Zytron was properly detarmiunad to be the
only scceptable offeror, HEW could 1ot have determined that Zytron's
price was reasousble and therefore awsrd to Zytrom without discus-
sions was contrary to the regulatory provirions pemitticg an
agency to dispense with discussiouns.

The' m, vhich stated that cost was "of lass importance chan
the taclinical capabilities" of offctou, sat forth tachai:al eval-
uation criteria as follows: -

"(a) Underat~nding of the work to be accom-
plished and technical approach.

* * * * *

"(b) Management Plans

* * * * *

"(c) Corporate Expcrience
The Contractoz must identify hir corpo-
rate experience relating to work called
for in this solicitation. Special con-
sideration will be given for exp.rience
relating to the current HEW/IMC micrc-
"film environment.

"(d) Persoonel Experience 2
The offeror is required to furnish a
resune and vita of the:key personnel
propoud. The number of man montks of
experience should be: }cluatly representud
by a table with an sxis haviug the names
shown whose resume aud vita are given
and the other axis relating to require-
meats ¢f this solicitation. Epecisl con-
sideration will be given to cu-rent
HEW/DMC euvironment, "

o
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The RFP slso stated that the first two ¢riterfa wata each worth
15 percent while the third and fourth ccitaria were sach wortk
33 percent, .
83D's tecimical proposal was evsiuatad as follows:
“fechaical Approach (15 points) Average Score - 13
The approach presented was vary good and

aatisfactorily defiued approach for all aspects
of the ”’o

"lhu;-tnt Pl.an (15 poinu) Average .‘.‘wu -9

e The plm pruont.od vu vu:y good howwu,
rno COM expertise:is Epparent ocutyide’ .

:u 1oposad. Because no COM.facili
_.mensged &!erc the d

: ?l a serious concern and sexiouslv weaksns the
‘.’ .n‘ .

"dorporuu hrnrhm (35 points) Average Srore
-3

m%‘uis“mr'?'rtor n:l.croﬂln ‘%& in

ﬂwwf —L—-—-———-—!!E’—

de !ggtmg;;%m. wBecause even'related
ence.Ycouldsnot -beidascribed, "the iLmvh

ut2cceptable; - Jhe:interface‘of mfuggerunctd

firm into HEW ongoi operations would:bs totally

unacceptable -to -HEW COM
cust: nars in delays and qualiiy of =mervice,

"Personusl lxperieﬁce (33 Points) Average Score
- 28 .

: andigue 'However, thelr unexperience
1o working. HEW. COM . s 0f operation make the

.l ..
¥ ¥ 1 KT N ' e
"Slnfhiz*l‘iecn udcéugaccc )ubh,uﬁ*é. 1t is

= judged:thatcno:additional:information could pro-
ducfunnv acceptavle propcsal due to the lack of
':"':ng)_orate exjlerieace a total resubmission would
herwise be necessary. " {Emphasis added.)
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HEW's determination that SBD was technics'ly unacceptable
was based primarily nn the low ratimg given that fimm {n the
eotpouu experience area, In support of its contention that
th:ls determination was improper, SBD states that its proposal
“’arovidad resumes of personnel whose experience in the micro-
film industry would be difficult for any offeror to match" and
that 1t would have baen a simple matter for SBD to remedy HEW's
concern in this srea by providing "additional experiencedperson-
nel.” SBD further statcs that its pioposal identifies itself
as "a seasoned technical and manageriil organization” and that
as such it necessarily has COM experience, which it considers
to be "a normal adjunc. to rtandard computer output techuniques
and media."” SBD contends that HEW is incorrect in viewing COM
as "an independ.nt technical disciplinme.”

. We cranot sustain these contentions. Thn avaluation
section of thaqul’, set forth in perti.ncnt. part above, and
another RFP uctlomontirled "oamm' or P‘ROPOGALS" platnl.y
indicated that infomtion porutning to both o!!cr),vt experi-
ence -and key penomml. was required and um-ld be avaluated, Ve
think*{t 18 clear from these R¥P provisioms' ‘that separate and
distinct considerstion was to be given tc each category and that
the information provided by offirors for evaluation in one cate-
gozy. wuld not necesserily be. televmt to evaly 1tion of the v .her
categdry. Thus, while the experi<nce of SBD's s 'jroposed- petuonnel
smay have received a ulntlvely nigh numerical rating, It *:uul.d
not follow that' SBD.was entithd to a similas rating in the area
of corporate experience. Accorlingly, we cannot agree that the
personnel rssumes submitted by £bD, or those additional vnes it
suggests it could have submitted, are relevant to HEl:'s evalua-
tion of S5BD's corporate experience,

. Furthermore, under ‘the .corporate catper:lmc evsluation
criterion, it appears reuomble for HEW to take into sccount
specific prin: offeroxr cxperhncc in the COM area, regardlesas
of whether COM is regarded as aan "independent discipline.”
Obviously, HEW believes that specific COM experience. is- mtunt

- {n the selection of a contractor to operate &« COM facility, and

the record affords us po basis for wncludirv that HEW is baing
arbitrary in this regard,

-  With respect to HEW's failure to conduct diuuuiona with
SBU, Federal Procurement Regualations (FFR) 8 1-3.!05-'1(:) (1964
ed.) requiras only that discussions be'conducted “with responsible
offerors submitting proposals within s competitive range, price
and other factors considered. A proposal is in the competitive
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rangs unless it is so todnically jnferior that meaningful
segotiations are pnclw Sss, @.5., 33 Comp. Gen, 1 (1973);
52 1d, 382 (1972); 48.1d, 314 (I968). Stated othetwise, where
thcrc 1s no real possibility that a propesal could be improved
to the point where it could become acceptable, it is cutside the
competitive ranga, SBD's propossl was deturmined to be unaccept-
able and therefore cutside the competitivn xange primarily
because’the proposal did mot indicate any prior experience with
COM tacilities, Ve fa’l to ses how this deficlancy could have
been cured through discussious and proposal revision, pu ticu-

‘larly since SBD does not now assert to have such experiesce.

Ia; ,any event, we point out that while HEW did not conduct, tech-
nicll discussions with §BD, it ¢id provide SBD with an aypor-
tuni, y o xavisa its’ ‘proposal, « A8 _Iindicated below in comnection
witi SBD's fioal allegetion, that ipportunity constituted dis-
cm::!.ou Although those discusaions did not include the point-
h; out of sny specific deficiency, we perceive no resulting
prejudice to sBD since (1) as indicaied adove, the deficiency
could not have been cured, and (2) HEW was not raquirad to, and
sbould not have, provided SBD with an opportumity to revise its

proposal in the first place.

SBD's contention th.n: its proposal was rejected for reasons
related to its rnponl;lbility, 1.e.y its capacity to perform the
contract,.is based on various dqcuious of this Ofﬂ.cc, cited by
sun, in’ uhich mattexrs beazing on capecity to- pcrfom. 1nc1ud1ng

i’feror' experlence, are t?rf‘ated as matters of retponsibil:l.ty

“l‘bt dcchimu- cited, howeve:. lmlved elther formal cdvartiaing,
‘Mt\ 32 Ouup Ban. 647 (1972); 521id. 87.11972); 36.4d. 864 (1959),
'Ot|a litlut.lqn in llh:lch it lppcarca that while technical evalua-

tioun ériteria dealing with capacity were set forth ia an RFP, the
agency did not expect to Teceive iiffexent technical approaches
but only offers indicating that' tha work to he pr.rformed would
"conform to the best practices of ‘the indust.y, and he of a
quality acceptable to the GCovernment * * #," 52 Comp. Gen. 47,
33 (1972).

4% many - other;cueh, we have, recogntzed that contracting
qmioa may propaerly utiliu cvaluation hcr.ota which include
expcrlmu aud othar areas that would othenrlu be encompassed
ry ofhrot nupon:ib:lutv determinations when. the needs of those
qcnctu warrant a compitative evaluation of ‘tliose areas,  See
53 Comp, Gen, ‘388 (1973); 52 id. 854 (1973); Deaign Conceg ts s, Inc.,

,3-184754, December 24, 1975, 75-2 CPD #10; Home and Family Services,

Inc,; B-182290, Dacember 20, 1974, 74-2 CPD 366, As we said in
Design Concepts, Tac,, suprai
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"Al3 ,ouluu.w hct.on, duthu' relating to
trasiticcal concepts c£,responsidilivy or to
technicsl approach, are used to mike tr!yttn
assessments of the merits of individuil.pro-
posals. Thesa r:lative assessmmants shovld oot
be considered rasponsibility findings which
are made after proposal evaluation has been
completed. ® % * Given the propriety of an
agency's use nf the negotiated purchass method
" in the first place, we cannct dbject to the

relative assessment of offerors' proposals
under traditional responsibility factors even

. 1f these factors have primary weight in the

- evaluation process w %"

M.cordingly, we find no uptoptuty in the use of experianc
factors as proposa). evaluation rriteria or in HEW's zcjcction of
tha SBD proposal without rafarring tha matter to §BA,

snn'- final contuntior .Zonceins the proprl.et.y of an award’ te
Zytron without discussions. Pedaral Procuremant Regulatioms (M)
8 1-3.805-1{a) provides that discussions "shall be conducted with
all responsible offarors" in a competitive range, "except that this
tequirement need not necessarily be applied to: .

4 * * * *

“*(5) Procurements in which it can be clearly
dexonitrated from the existence of adequate
competition. or accurate prior cost experience
with the product or service that acceptance of
the most favorable initial proposal without dis-
cussion would result inm & fair and reasonable
price & .. "

SBD argues that HEW has no priorx ccst experience with the services

- baing/procured and that adequate competition did not exist in view

of HEW's determination that Zytron was the only acceptable offeror,
so that it was improper for sward to. be made to Zytron without
discussions with that fimm,

The protest is v!.thout merit on this" point also. Although
technical discussions were not. held, offerors ware given an
opportunity to submit revised cost propoull. We have long
regarded ‘actions which provide an offeror an opportunity to revise
its initial proposal as constituting discussions, See 31 Comp.
Gen. 479 (1972) and 50 Comp. Gen. 246 (1970). Thus, thexre is no
basis for concluding that HEW improperly failed to conduct the
discussions required by PPR § 1-3.805-1(a).

1
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For cthe reasons stated sbove, the pretest is denied,

Deputy mﬁ.&bﬂﬁ?

of the United States






