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DATE:December 135, 976

EILeE: B-185935S
_ B~186168
MA (TER OF: Galuzaith - Pilot Marine Corporation

DIGEST:

1. Although RFP apecifiad part mumber of it-. i ~ , only one firm

had pteviouul.y supplied, alternate, qunlif:led. oqul. and
iaterchangeable products made by othar. firms mecting Goveru-

oent's RFP rcquiun-.utl can be considared, ‘dince these alternats
|iTeducts were not specifically ercluded by KFP, albeit that {hey
wers aot spacifically wltcit-d,“ :avious sole-source firm was
asade swere that requirement was giing to'be competed; ‘and there
is no indication of prcjudic- tc potential offerovs because of
RFP's failure to state “.qul“ assembdlies wer:s "rerpnble.

2., Mo -oduiu\t:lon to quniifn&d produet portion of ' em oft.r.d by
succeasful o!f.xor under PIP was uecuury\to mest Government's
requirement of‘interchln.ubility with previously supplied product,
although unqualified portion of item was eltered, In any case,

QPL preparing activity, acting within ite discretion, has found
requalification of prouuct to be not necessary, Therefore, offeror
offered qualified product in scco:dance with RFF QPL requirements
and was 0l151ibly for awsrd,

. S

3. Protests that -uccautul oﬂ.'}.‘i:or clnnot -nt mquitmnt that
ptocuted items be htcrchlngcsble with protestet s previously
supplied units, without vinlating propr,letary rights aad infiinging
on patants of protester, will not be considered on marite.

. The Gclbrl.ith - Pilot l'llrine CQtpo':ation (GPMC) hal protested
the svard of contracts to’ ‘Backman | Instriments, Inc. (nachmn), under
requests for proposals (m’-) Nd!lﬂ&—?&-n-ml (-IASI) and NOO104-76-
R-1376 (-1376), issued by the Navy. Shipl Pn’tn COutrolﬂ Center (Spce),
mhnnicsbutg, ?cnn-ylvaniu. ) m, ~XA3l uued for NSN (Nntional Stock
Mumber) A 6630—00—983 -2579 (888-2579) GPHC pait number PMC NSLV-MODS
salinity Mtutin; cell and valve sassumbliis. RFP-1376 called Zor NSN

'/1H 6630-00-983-2577 (NSN-ZS??). GPMC part number CN8-S3 cell and valve

agssemblies. The RFP's required the asseablies to be quaiified for
1isting on qualified products list (QPL) 15103-6, dated April 1, 1975.
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The Mavy has reported tLat NSN-2579 ard WSN-2577 arsesblies are
extrewely similsr. Each designated NSI' assendly comnsists nf the sume
GPMC manufactursd call aud valve assembly listed on che QPL with
different sixed flanges, nuts and bolts.

Since these items had previously been supplied ouly by GPMC,
the RFP's were initially issued to GPMC im August and Beptember »f
1975. However, in August 1975, the Defense ‘Contract Audit A;cncy (v
and the Defenase Contract Administration Services lagion had detirmined
that GPMC's price:under a previously awarded latter concract (N00104-
75-C-4264) for NSN-1579 assem’lies appeirad to be excessive..  Couse-
quently, in Novesbe: 1975. after GFMC submitted prices’ undet the RFF's,
8PCC contacted other pots tial suppliers of the agsemblies,” including
Beckman, to ascertaia whe “ier unite equivalent to end interchangeable
with GPMC's units could be obtained. In December 1975, Beckman, which
algso has a clll and valva assenbly listed on the abova QPL, indicated
an interes’ in competing under the RFP's. Therefore, .the RFP's were
opened for conpetition.

‘Althdugh lecklan'l aluenbly is of different conltruction than
the GPMC'unit, BecCiman guaranteed electrical and nachnricll intex-
changeability of its unit with the units ptevisauly ncquirad from GFMC.
Beckman also stated that:'it would manufacture the unit in accordatce
with Beckman's dmsign approved for listing on QPL 15103-6. Beckman
also required ceriain additional information about the GPMC unit to
tunurx 1nterchangeab111tv, which SFCC apparently supplied,

The clooing dates for tﬁceipt of propoua‘s under the RFP's ware
on Jlnua:y 30, 1976. Awards were made to Beclman as the low offeror
for $212° ' per unic under RFP -2579 on February 20, 1976, and for §248
per unit under RFP -2577 on Fsbruary 24, 1976.

GE4C hes protested that, although Beckman may have' qaa;itied
lnsanbxxﬂs for 1isting on QPL 15103-6, it had not qualified a cell
and valve’ asuenhly in accordance with NSN -2577 and -2579 as required

.by the RFF's and .consequently wis ineligible for award. GIMC has

also: allcgod that the Beckman assemblies are not designed to operate
futerchangeably with the GPMC units currently in vse, and the likeli-
hocd of malfunctions, damage, snd errors in readings and connections
would asignificantly increase 1f such an I{nterchange were uttempted.
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GPMMC aleo contends that i'.lu XFP's, as smended, requirs inter-
changeability to be sstablished prior to mrd which the Navy
oduits Beckman did ‘act ut‘lblhh bage., . GMC finllly ageerts that
QGMKC's proprietary dats rights (e.;., the temperature resistance
ehncnu.uc curve dats for the theraistor cn the GPMC assembly)
would hawve to be violated aid various GPMC patents would have to ba
infringed in order to make Bcchuan'l l-ll-bliul 1ntcrchln;e¢b1¢.

Rach' BFPF scheduls’ upoctﬁod a latiml Stoek Nvubar and GPMC part
number, vhtch‘\*oprukutod an item only GEiC had ptcuoully supplled,
Rowever, .hough ll.ernatcsproductt uete not specifically loliciccd.
the XYP's d1d not lptcificlllyuezclud. plternate, qualified, equal and
1nterchnn..lb1¢ assemblies :eeting the Governlant'l RFP requirenents

. snd manufactutred by firms other than (PMC. Mor. Jover, since of those

firus lpptoachod by SPCC which have products lisged on the QPL only.
Beckman: expréssed an- interest in:competing on cgﬁ R!?'l, therc 1is no
1nd£catxon that eny potential offeror was. prejudiced by |hm RFP's fall-
ure t3 state that Yyqual” assemblies were accepnblc undar the RFP's.
Finally, the Navy states that GPMC;vas made svare that the RFP's were

_s9ing’to 'be competad rather than loie-wurced. "Under these circum~
ltlnccu. ‘SPCC could cousider luch‘allornatc ¢oaaubliaa under the RFP'a,

Bee B~149962, December 26, 1962; -164848 October lb. "196R; 48 Cump.
Cen, 6CJ, 610 (1969); 48 id. 612, 613 (1959). B-176861, .January 24,
1973.

Purrhernora. although ‘the Nnvy clurly apptiud Bechun prior
to the’ clocina dates for receipt of proposals.that intvarchangzsbility
vas en essantial requirement, the ll'l"l did not specifically include
this. ruqnirun-ht. Hor was ‘there any ‘nyP requizement that interchange-
abili.ty be demonstrated pricr to award.

'rhn Bcchun cogttacts mrded pursuant to' the m'- did "{nelude
. reqiiicement for elactrical and mechanical interchangeability with
the GPMC unit and provida fiir tests to cbnfirm interchangeability.
The Navy reports thet the interchangeabilizy tests were succegcfully
cowpleted under the contracts on unple Beciman Upit. GPMC has sub-
nitted no substantive evidence to indicate that the Eackmii sssemblies
to be aupplied are not totnlly mtarcaangub‘c with GPMC's units.

‘1f . a. unufucturer% suc.h u Beclu:nn. has nodiﬂad or ctumged the
ntetul or'processing in a qualifiod produ~t., reexaminatibn, recesting
and/ \r removal from the.QPL ‘of the. product could ba found necessary.
See’ 'e"agtlph £-109, Defense Standsxdization Manual 4120,3-M, January
1972; D. Moody & Co., Inc., 55 Comp. Gen: 1, 28 (1975), 75-2 CPD 1.
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Bowever, it is withia the discretion of the m-‘,':ourm uttvtty
{in the pracent ce=a, the Naval Ship hgl..’nr!.u Centar (NAVAEC),
lnttlvulc, Naryland) to determins whether a qudtﬂod ‘produst;

has been "sufiiciently” clianged to Tm3iire resxamination, totnf.ti.n].
or removal from the QPL. The preparing . uuvit:r's determinatim in
this regard will not be questioned absent a ciear showinz of arbi- ,
trary or capricious action, Ses 52 Comp. Cen. 653, 666 (1973);
B-176139, Btpn-bor 26, 1972, affirmed January 24, 1973.

In tha pnunt nass, the Navy asserts that although the lechnn
unit was calibrated electiically, in t‘hcrni-l 'r valua, to be compatible
with GPMC's unit, no modifications to hchnh'- quli.fiod cell and
valve assembly were pecessary to Ilk_ll it intcte.‘nn;ublc with GFMC's
tasemlily. The Navy iadicates that ﬂu !hﬁgn of t[.l RFP . {temg .weore
Altered in order to'mest the utercbnagubﬂi:y reql 1r-cntl. Hoyever,
a8 Micatcd ‘above, the flanges are. ot -sibject. touuliﬂcntlon re-
quir-cnrJ In any case, the inl:.tclnngubﬂ.ity tasts ‘were obut‘vod
by 2 m\vsw (QPI.r-preparin; activity) rcpl'lmutlve.,vho found\-tut
the iltared 'Beckman uniu did not have to de. roquanﬂod. "In 'view of : :
the !utc;oing. 1t would appiar thit Beckman was offerin; a qualified Lov
product in accordanca with the RFP's requirements awni was thus aligibla TN
for avard, See 49 Comp. Cen. 224 (1969), affirmed B-165179, B-16380C0,
Decenber 16, 1969; 52 Comp. Gen. @ rl, B-176159. sugtl.

Alao. we !-w’\e,held that protesta that' patmt mtrinz-wt would
result from p\. f\mnee under & Government contract are not for con-
sideration by our ,Officn. hther. any patent holdcr s remedy against

" the Govermwent undar such’'circumstances is by (uit in the United "
States Court of Chh.u for meney damages. See Aeroquis COQorotion. R
B-184598, September 25, 1975, 75-2 CPD 188, and casay cited thirein; | Yo
28 U.S.C. § 1498 (1970). "

Finallv, ‘GPMC's contcntion that 1ts,propr1.hry data rights would
have to ti'violated in order for 'Beckman to supply an interchangeable
asseumbly relates to Beckman's responsibility, i7s., Beckman's ability
to perform the cm ‘tract in sccordance with the 'XFP's rmquirements.

We no longer conwider "propristary data" protests, which efther dirac:ly .
or indirectly quesiion another firm's rasponsibility. l‘ohrnd PRTERE e

Rlectronics Corporation, B-187517, November 9, 1976, S o
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iz view of tha !wi&; -Q'ﬁ"l pfotut is denied.

! ?kv g hn_
Daputy Comptroller “snaral
of the United States
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