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CF THAE UNITED BTATED
WABSFIINBGTYTON, D.C. aO0OBas

FILE: 3-187239 OATE: Deceaber 15, 1976

MATTER OF: horth American Teleplione Asscclation

DIGEST:

1. While ail aval.untiot cn-eria and their trelative (importance
must. be stated in oouci.tntlot; to insure that all offeroxs
compete on aqual basis, poiar values for subcritesia need
not ba iisted if subcriteria merely definu major evaluatios
factors or are of npproxluuly equal !mpottance.

z, Subctitcr:la terms "techni.ul .ursctiortty" and. "uchnical

accaptability" are efthar. redtr.ulcnt or too ~7ague to convey
‘shat .1is intcaded to be mruund. JFurthezmnre, vhe.e-t-yeax
contract is to be awarded aml evnlunu.on ‘eriteriva ifor cost
refers only to total price pr- ojected uver 10-yéar period,
further clarification as to how price will be avaluated is
ued.d.

3. conmnt s "'eur'mticn of rlghr. to make award on Lasis of
lnittnl. proposals dous not ¢o listitute refusal to conduct
discusasions with offerors. "Hiowever, once iiscussions are
initiated," thcy anst be cuncluded witn request’ for best and
fival offers and establishment of corwmon cut-off date for
submission’ of asuch of‘nrs.

4., 'P:ovlliona 3£ 0ffice of ‘Minagement aud Budget (u;-'B) Clrculars
A-94 aud A-76 and Federal Maragement Circdlar (FaC} 74-53 do
not' estabiish legal rights aud responaibilities and are not
td.tl‘lf.r. decision function of General Accouunting Office.

S. P.equ!.rament *or 'tone sigx.eung equipment is not unduly
restrictive »f competition s uce record shows many f£irms

provl.de such aquiplnen.. .

6. Alt.hougn offeto:s, in order to quote firm erd price, must
know 4f falephone company will sell cable already :ia place
and 1f so at what price, it 1- responsibility of offerors to
obtaiu quote fro.. telaphone campany or determine cost of
rewiring if cab’e cannot be puxchased.
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7. Lata ‘proposal clause {ncluded in Standard Form 33i (March
1969) has bsen suparseded by clause appearing at FFR
1-3.802-1; accoxdingly, RFP should bs modified to incorporata
correct provisiou,

North Amerlcan Telephone Association (NATA) protests a number
of allegad lmproprizi.es in connection with request for proposals
(RF?) No. 1075 issued by the Federal Bureau of Invastigation (FBI)
oun July 30, 1976.

The RFP .solicited Offexrs to provide and maintain new telecom-
munications’ faciliticn (primirily a Private Automatic Branch
Exchange [PABXT), on a firm fixed price basis, for the New Rochelle
office ‘of the FBI. NATA alleges that (l)fthc evaluation flctora
stated in the RFP ar¢ -indefinita and incomplate; (2) the FBI will
not - eatn&lish a competltlve Tange of offetora after the initinl
tvnluat101 of priposals an” will not n.'otista with all of!.rorl;
aud (3) the FBI[uas failes to cowply with .Office of Management and
‘Budget (OMB) Cirlulars A-94.rnd A-76 and Federal Management Circular
(FPMC) 74-5. NATA slso raises several othe:r points eonce:n1v~
various RPP provisions, .

The evaluation criteria were set forth in the RFP as follows:
"1, Maintevince and Service Support (400 Points)
(a) Dewonstryiced capability to inatsll and ‘
maintain similar PABX svstems, ‘
(b) Nﬁéber of factory-trained technicians
assigned to the New Rochelle area, who
will be available to msiatain the
aystem,

(c¢) Extent of training and sxperience of
assigned maintens .ce persommel.

(d) Eaasu of localizing breakdowns.

(e) Ease of repair of same.

- (f) Demons:rated reliability of PABX sys-
tem being proposed.
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“2. Technical Proposal (300 Points)

(a) Awarenass of problems of limited space
’ and power.

(b) Capability of standard system to inter-
face with modern day word processing

equipmant,
(:) Prior product experience.
(d) Technical acceptability of product,
' (p) Technical speziority of produet.

"3, Total Price Projected Over a
IZO-I'bnth Period {300 Pointl)"

MATA chiu I:h.t ‘this usting does not reveal tae FBI's lctull
evaluation criteris because no point values are given for each of
the subcriteria in the evaluativn achema, NATA also questions the
meaning of the term "technical superiovity." . .

.. It l.as. becn the consistent posit:lon of this Office that
offdrou should ba informad in the solicitation of all .v:lunt:lon
factors and tha zelative importanca to be attached to each such
flctot 80 thlt‘offtrors may submit accurate and, realistic proposals
end- cc:lpu:. on’an equal- bnlil. 51 Comp. Gen. 272, 279 (1971};

BDM: Servicaes Comp_ugh 3-180245 May. 9, 1974, 74-1 CPD 237. - How-
ever, -the absence from:’ an RFP of poinl: values for stated evaluation
subiriteriaiis not neceautily inpropcr. W have held that the
relative waeights of lubcr:iuth which li.nply define the major eval-
uation factcrs, which"’fom tha judme....sl bues for award need not
be dilclolld. =Digita al2Eqliipment Corporation, B-183614, January 14,
1976, .76-1 C‘.PD 1; AEL:Servics.Corporationlet. ‘al,, 53 Gomp. Cen,
800 (1974), ‘T4e L CPD 217,y We. have also held that in othier cases
weights uead rot be cxpl:lc:ltly ‘assigned to subcriteria which are
tn'ba considerad of approximately equal 1n.poﬂ:nnce. Tracor, Imc.,
3-186315 November 8, 1976, 76-2 CPD __+; 51 Comp.:Gen. 272,

. supTa;” Here, the aubfactou listed appear to be more than mctely
acf:ln

itive of’ the main cr! teria, but the RFP does not indicate any
relative waighkts for the subfactors under esch major criterion,
Therefore, " fférors are entitled to assume that all subcriteria
will be coosidered of equal, or spproximately equal, importance."
51 Comp. Gun, at 281,
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We do have soma concerm with raspect to ‘certais other
aspects of the criteria and subcriteris. First, it 1iu wot clear
what is mesnt by the subcriteria terms "Techuical acceptatility"

and "Technical superiority”, 'If ths terms are intended to.refer
to the degree with which proposed equipment woi:ld be scceptable
or superior in meeting the specifications within the space and
powar supply parameters and with an ability to intarface with
modern word procesaing equipment, they appear to bes redundent
and could result in duplicate scoring, with the possible eifect
of crediting or pcnali:ing an offeror. twice for the same thing.
If they are iatended to mean something further, we think they
are too vague to reflect what is actually intended to be measured,

{ s

* 4y, BSecondly, we Lhink the mamner !un which: prire uill be

wsaluated neads clarification, Thnr.*is generally no require-
ment for an agency to list lubcritaria when' Lhcy are raasonably
related to or encompnllld by . the n.in .valuntlon criterion,

‘Tracor, Inc., aupra; Digital’ Equipment Corporation, supra.

Here, however, the FBI has atated that it ictends to’ award a
l-yaar contract, but the third evaluation criterion is "Total
Price ?rojected Over a 120-Month Period", The RFP gives no hin*
asito how the FBI properly will considar cost for & l0-year
period (Pot exnmple, if the FBI intends to use optlona and to
evaluate ‘option’ year prices the RFP should ‘so indicata.) Neither
does the RFP specify how low cost will be avaluated, e.g., whether
the FBI considers it more desiradble to hava non—rocurring coata
reflacted in the p"tco for tha initiel contract yoarl or whather
offérors are encouraged to apread these cosats over: ‘the subsequent
(option) years. Under these circumstances, we think offerors

should be given a clearer idea az to how the FBI Intends to evaluate

price, which is worth some 77 percent of the evaluation.

With regard to the establishment of a competitive range and
the holding of discussions with offerors withirn that range, the

RFP provided that;
I

"THE' GOVBRNHENT 'RESERVES THE RIGHT TO MAKE

AWARD ON THE BASIS OF INITIAL PROPOSALS AND
WITHOUT DISCUSSION OR NEGUTIATION WITH ANY

OR ALL OFFERORS."

NATA points to that stltemﬁnt as an indication that the FBI *r1l
arbitrarily refuse to negotiate with all offercrs. Howevar, that
clause is consistent with Federal Procurement Regulations (FPR)

8 1-3.805-1(a) (1964 ed,), which provides that in certain eaumerated
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ol.t:uti.m 48 agency may make award on tha basis of fnitial
proposals without holding discusaions with offerors, In this
regird, however, the FBI statas that while it hfomd offarors
at the preproposal confereace that, consistent with dur deci-
sions, ses, a.g., 50 Cosp. Gen. 39 (1970), it would not estab-
1ish a eowut‘ tive range on tha basii.on a predetermined point
score, its position "11 to negotiate with all offerors within
the eclpetttive vange.” Thus, it sppears that the BI does

-1ntcnd .to establish a competitive range and ¢, hola discussions

with m'h'ou within: that range in accordance with FPR § 1-3.805-1(a).
We polt;t out only that the FBI's answer to question No. 24 of

tlh 1.2 3 ‘proponl ‘confarencea, to the effect that best arl final

offex:, ' woulG not be raquested bacause "it is expected that all
offerors will submit their best offer in their /initial/

response,” is inconsistent with its intention to negotiats since

the vugulations require that discussions be concluded with a

request for best and final offers and the estabiishmant of a

common cut-off date for that submission,

With regard to the allo;cd violations of OMB Circulars
A-94 and A=-76 and FMC 7&-5 the FBY states the following:

"NATA npntedly states- tlut the FBI has
violated, in some manner, Office of _Management
and ludget (oMB) Circular A-76 and A-94, and
Fedaral ll.lnagmnt Ciretlar (FMC): 74=5. MATA
mnndl further that these docimnts ‘require
cnluation of rasidual value md cost of money.
The FBI seés no such requlrement “{n*these cir-
culars. FMC 74-5, fssued:by the General Services
Administration, is titled 'Management, Acquisi-
tion &nd Uiilization of Automatic Data
Proceuing Equipment' (ADP) Tke ‘policy intent
expiessed in {t is.to. update snd consolidate ADP
policy. It is 1napp11cnb1e to the acquisition
of telecommumnications equipunt as ‘defined by
the Pederal Property ‘lmumnt Regulations. OMB
Circulars A-76 and A-<94. Are sratements of Execd-
tive policy and, - udditioully, are 1napp11cnble
to the issues, ,presented’ here. OMB Cixcular A-76
contains policies for acquiring comercial or

" industrisl products and sarvices for Goverament
use. It exprauses the Covernment's general policy
of relying cu the private enterprise system to
supply itc needs. Formulas are then provided to
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determine {f 1t would be in the bast interasst of
the Government to lwco-pltah cartain functions ;
in-house or wheihar to precure, the sarvices from Py
private fndustry, OMB Circulsr A-94 has as its
subjact discounl rates to be usad ia evaluating
time-distributed costs and benefits, This cir-
cular states in Sectio: 3¢{2) that it does not

apply to the evaluation of decisions conceming
the acquisition of commercisl~type services by

the Goveroment."

Furthermore, the FBI states that it baliave; it wild not be logical,
reasonable, or cost justifiable to apply the.policies of the Circulars

. to this procurement. It also believes that thera will ba no residual
value for the telephone equipment in view of "rapidly changing
technology."”

We_have alvays togardad the provilionl of ‘these Circulars as !
matters of Executive policy uhlch do not ‘establish® Logal rights and
responsibilities and uhich ake oot uithin the decision functiom of
this Office. See M.B/I. Security’Services, Inc., 5-187681
November 8, 1976, ___1 PRC uter Centex, Inc, at al.,
55 Comp. Gen. 60 (1%75), 75-2 CPD 35; Comp 86, 88 1973).
Accordingly, we cannot object to the PBI'J position with respenrt
to the Circulars, However, in accordunce with the previous dis-
cussion herein with respact to evaluation of cost, we think the
FBI's position regarding residual value should be explicitly iadi-
cated in the RFP. .

.
NATA's final allegntionl concern tha reattictivenass,
indefiniteness, impossibility of compliancc ‘with, and improper
use of various RFP provisions. Firat, NATA claims that the solici-
tation 13 restrictive because at the preproposal 1on£erence the
FBI aunswered "Yea" to the question "1s there a requirement for
touch tone service?” Although "touch tome" is a Bell System trade-
mazk, the RFP calls only for "tone signaling" equipment, which is
available from a number of vendors and the FBI reports that it did
not intend its answer to restrict the tone signal equipment to that
available only from Bell.

Second, NATA maintains that a vendor camnot gquote a fimm
fixed price without knowing 1f the New York Telephone Company
(NYTELCO) will sell the cable which it already has in place at
the FBI New Rochelle office or what it will charge for that
cable. However, we agree with the FBI that it is the responsibility
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of offeroro to solicit a quots from WRTELCO for the existing cable
and to structure their prices based eithar on that quote or on
the cost of reviring 1if NYTELCO removes the existing cable,

Third, iATA'clatnl that the RFP requirement for expansion
capability is not definitive. The requirement is statad as
follows:

"3, The system shall have the capability
for expansion to no less than:

120 lives (stations)
25 Central Office trunks
2 dia] dictation access terminals"

Wea sse rothing vague or indefinite with this language and see no
merit to the NATA allegation.

Pourth, NATA statas that the solicitation incorpocates an
incorrect version of the late proposal clause. NATA i3 correct,
The RFP includes the "LATE OFFERS AKD MODIFICATIONS OR WITHDRAWALS"
clause found on Standaxd Form 33A (March 1969). However, thst
clause has besn zuperseded by the clause now found at FPR 8 1-3,802-1,
Accordingly, the RFP shouid be modified to incorporate the correct
provizion.

In view of the foregoing, the protest 1s sustained in part,
By separate letter, the matters about which we expressed concern
herein are being brought to the attention of the Attorney General
with the recommendation that the solicitation be reviged in
accordance with this decision.

Deputy éantrolEezRE;g:ZET“\

of the United States






