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: THE COMPTAULLER GENRRAAL
DEC'SION

OF THE UNITED BTATES
WABHINGTON, D.C. B80S 48
FILE: Bp-187782 DATE: December 15, 1576

MATTER OF: What-Mac Contractors, Inc,

DIGEST:

1. Contracting agency's submission to Depacti= : of Labor (DOL)
of Standard Form 98, Notice of Inten: to Me4® a Service Con-
tract, is not required to include informestion concerning
wages and fringe benefits being paid by incumbent contractor
to employees not covered by collective hargainingagreement.

K Inclusion of wminimum wage rates iu solicitation 1s not
guarantee that labor can be obtained at thosc rates and fact
that contractor finds it must pay more than minimum rates
does pot render procui’ement defective.

3. Protcﬁtcr s allegations »once:ning.solicitation defects
apparent prior to bid apening are untimely under GAO Bid
Protest Procedures, whlch require that such defects be pro-
tested prior to bid opening, and will not be considered om
marits.

4. Asserted imposition of ndditional Teqrirement sfter contiact
award is czatter of contiact administration and not for resulu-
tion under Bid Proteat Procedures,

Uhnt-nac Contractors, Int. (What-Mac) protests the award to
itself of a contract to provice ammed guard protaction service
for the Iuternal Revenue Service Center, Ogden, Utah, under Ilnvi=-
tation for bids (IFB) No. GS-08B-11002, issued by the Ceneral
Services Administration (GSA). Essentially, What-Mac contends
that the solicitation precluded it from submitting a competitive
bid and that GS5A'as avard on the basis thereof is mot in the best
intereats of itself or the Goverumenc.

Firsat, Hbat-Hac objec;s to thu miniipum hourly wage and fringe
benefits set Zoxth in the wage determination issued dy the Depart-
went of Labor (DOL) under the Service Contract Act of 1965, as
amended, 41 U.S.C. § 351 et se;. (1970), which was incorpo:ated
intc: the IFB. What-Maz contends that it learnad, after bid open-
ing, that these wage ani fringe benefits did not accurately
reflect the prevailingz labor costs for the locality of contract
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performance. What-Nac aseerts that this situstion resiilted from
GSA's failure to provide DOL all pertinent. infoimation’ .o;ardin;
the weges and fringe benefits paid to the incumbent contractor's
samployees. What-Mac a’ates that it relied on the wage detemminu-
tion in computing {its hid and now finds {.self unable to secur:
the local guard's scrvizes at these rates.

Pederal Procurement Regulations {FPR) § 1-12.905-3 (1964 ed.)
avd DOL's regulntions implementing the Service Contract Act,,
29 C.F.R. B 4.4 (1976), require only that a procurement lgency
file with DOL a Standrzd Form 90, Notice of Intent to Make a Ser-
vica Con.ract, at lesst 30 days priot to the 1ssu&nce of a solici-

.tation for auy co: tract vhich may be subject to' the Act. The

agency 18 require: to complate the form iu accordance with the
instructions priated thereon and to submit (1) supplementary in-
formation ind{ca‘ing the number of service employcas (by class)
axpacted by the agency to be employed by the contractor during
zue performance of the contract together with u specificarion of
the wage ruates and fringe benefit- that would be puid ._to such
enployees if employed by the agency itself and (2) where appli-
cable, coples of any existing collective bargatning agreemants

covering the wages and fringe benefits of the incumbent contractor's

employees where the services under the proposed contract are r b-
stantially the same and for the same locetion.

There is nothing on tha Standard Form 98 or in the applicable
regulatioans which requires a contracting ageucy to'provide DOL
with informatiin regarding the wages piid to an incumbent con-
tractor's employees unless there is a colleclive bargzaining agree-
ment npplicahle to those employees. Here What-Mac has advised
that the predecessor contractor's employees axe not covered by any
such agreement. Thus, we cannot conclude that GS$A, in submitting
@ 5%ai dard Form 98 to DOL, acted improperly by nat groviding that
information,

Furthermore, the inclusion of a minimum wage schedule in an
IFB is no. a representation thut labor can in fact be obtained at
such rates but rather is reflective only ¢f the minimum rates it
must pay as a condition of performing a Government contract. The
fact that the coutractor £inds it must pay more for labor then

the minimum stated in the IFB does not render the procurement defec~

tive. See, e. g., Maupin Plumbing & Heati_g Co., B-182395,
February 3. 1975, 75-1 CPD 73.

Second, What-Mac contends that various tcime of the solicitation
were ambiguuus, Specifically, the protester noizs that whilae the IFB

stated that contractors shall provide not les= than 51,639 "productive
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manhours” for the pertod of contract performance, the Guard Post
Assigmment Recocds attached to the IFB indicated that su addi-
tional 8,073 manhours would actually be required of the success-
ful contractor. What-Mac also objects to the fact that the IFB
provided the Government with tha option of initiating negotia-
tions with thn_contrnctor for . increase or decrease in the
uumber of "prodictive manhours" specffied in tlie IFB, yet "failed
to estatlish when or at vhat point the additiowal hours could he

requestnd,” These contentione are.untimely under our Bid Protest .

Ptocedurcs and are not for conaldetation on the merits siuce pro-
test allagations based upon alleged 1mptopr1¢t1ef in a solicita-
tion which are apparent privr to bid open!ag must be filed prior
to bid opening, & C.F.R. & 20.2(b)(1) (19/6). Moreover, since
What-Mac has be:n awarded the contract, any question it now has
regarding specification requirements is for administrative
resolution with the contracting agency.

rinully, the protetter ‘states that at a post-award conference
it was advised of an additional tequirement not indicated in the
IFB, namely, that the contractor woild be required to assume the
cost of paying for a city police officer to direct traffic on the
main road outside the IRS property during peai. tveffic hours. We
have baen advisad by GSA that it has imposed n: such requirement,
but that the incumbent contrnc,pr voluntarilv assumed the cost of
cupplying the 'traffic officer, -~ in any event, the imposiiion of
such a raquirement after awari o' the contrac. would also be a
matter of contract ndminintrntiou and not for resolution .nder our
Bid Protest Procedures, which are reserved for cons.dering whether
an award or proposed award complies with legal requirements.

Accoxdingly, What-Mac's protest is denried.

!,/:Zafjhtfufh.,.

Deputy Comp-roller General
of the United States
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