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DIOEOT:

Proceiit .against uu'rd of subhfl'\trh.t by prime
contractor of Nariuanl Qciuae Joundation (NSF)
is not for conlidctntion by. Gav under standards
astabllished in g;:lnm §yotm. ‘Inc., 54 Comp.
Gan. 767 (1975), because nrime coutractor was
not acting ss P urchasing agent of NSF. award was
" not made "for" "/, nor is fraud ov bad faith
in NSF's :pproval of subcontract award shown.

rr\'

cou rol Dlta éorporation (cnc\ has ptOteptod a;ninlt the award
of (l!;-ubcoutuct tolCray mﬁ,drch, \Inc. (.ray), for a“fifth gen—.
eration computer lyntul undar -vequent for proposala (RFP) No. 1-76,
issued by the Univcralty Corpotation for Atmospheric Research (UCAR).
& prime contractor of the Nationll Science Foundntion (NSF).

cnc LOntends :hﬂ: tha\subcontrncr nhould be ruled 1nv1116
bccaul- UCAR abused 1ts discretion in rolaxing mandatory: RFP terms |
and: cond’ t:lona for thn benefit of. (‘ray \without advising CDC.. CDC
allegnr waiver of unm’nl technictl -pecifiral:iénl. "watering down"
of. rhc lubcontract defnult provilions, ‘Felexation of the liquidated
da-a;cl cliuse, and a |change in'the lgthod of acquisition from
legse:to purchase or~Lanle. UCAR ‘and NST- den; chat CD” was treated
unfairly and assert thvt tlie ‘procedure £ollowed by UCAR--discussions
with the offerors, 8ubgdssion of besr and\final offers and final

_ne~otiations with ‘the’ helected otferor, C%ny-waa propet and in

fact pirallels clo-elyinogotiﬁtcd procurenent procadutea used at
the Faderal level by™ the Nntionnl*herOnnuticu and Space’ ‘Administra-
tion (NASA).  ‘See Sperr y: Rund_Corporation:(Univac’ Division), et al.,

.54 Comp. Gon.rst (1974), 74-2 ‘CPD: 276. CDC; d"\i agrees, citing

among other authoritien Uuion Carbida COrpor}ltion. 55 Comp. Gen. 802
(1976), 76-1 C¥D 134, whare our Ofidic: found that NASA did not follow
the basic "ground rules" laid dova in a negotlated procurement.

The' threnhold question is whetlier our Off:l.ca should exercise .
jurisdiction in this marter. In Optimum Systems, In¢., 54 Comp.

- Gen. 767 (1975), 75-1 CPD 166, we stated (quoting from the third
‘digesat):
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YAs mattsr of pnlicy, GAD generally will not
consider protests azaiast swvards of sudcon~-
tractl by prime contractors, even vhere prims
eontract 15 of cost-reimbureewent type, whether
or not lubcontrnct has:been avardad. However,

GAO will'coilsider subcongract pinteats whare
prime contractor is actigg:;a Government's
- purchasing sgent; Governaent's active or

direct participation in subcoutractor selection

hav net effect of cauaing or con:rolling potential
lubconcrac*orl rajeetian or lclrctior, or of
_gnificoltly limiting, lubcontractor Jources;

fraud. ‘r bad ‘faith in Covernment's approval of
‘subcon cact award is shown; subcontract avaxd . is
'for' Governnent- or agency rejuescs advance

dceinlon. * # % ‘(Fgphasis supplied.)

The 1u-ua- in this case involve the threa cri;crio unde'—
lcorad above. _ .

2CDL- fixst ¢11egu that UCAR acted ai.“he CovZiument's agent
in this procuremant, ci.ing an April 17,° 197&. WSF letter suthoriz-
ing UCAR to procure ADPE. However, both the letter: iti.lf and
supporting documentation provided by NSF indicate thah the purpose
of furnishing the letter was to enable UCAR to purchase certlin itens
uadar & General Services Administration (GSA) ADP Schedule con'tract.
NSF pointa out that the present procurenent does not involve 4 GSA
ADP Schadule contract.

CDe additionally contends that a principnl-aaont relntionlhip
is eatablished because the NSF-UCAR prime contract. r¢q~1rnu UCAR
to provide in each canaultant agreement, nubcnntraet. or other com—
aitment that it is assignable to the Govorunent. .and the Cray aub-
coutract contains this language. However, vnfdo not view this
provision as binding the Government to nake payncnt directly tc
Crav for aupplies ordered for thae account. of the Governuent. Sec
21 Uomp. Gen, 682 (1942). Any such’ infnrance is contradicted by

" the immediatély preceding contractual lunguaga that "The contractor

shall make all ccnsultant agreementd, subcontract-, or other
commitments in its cwn name and nhnll not bind or purport to bind

the Government or the Foundation."” The Cray subcontract specifically
stites that 12 does not bind or purport to bind the Government or

the Foundzc¢ion.
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COC next conteuds that the sward to Crcy vas sade by UCAR

"for” NiF. We'Lave,trsditionally considered protesta of awards
wade "for" the Atomic hiergy Commission (now the Energy Ressaich
anc" Doulop-ur. .Administration (TRDA)) by prims management.con-
ttactorl vhich oporltcd and. mansged ERDA facilities, and alsn
protutl against’ pukchaul’ot equ;lpllnt for Covernment-owo:d.
contractot-Opcratai (GOCU) plante by,Govcrn-oa: prile coutractors.
See tha Jecisions \cited ia‘gg_gggg Systeus, 54, Co-p, Gen., cupra, -
_at\774, ad alypc Midwest:Tele Communications Crrporition, B-184323,
1 Fabruary 9, ‘1976, 76-'-1 C°D 81. CDC contends essertially, that the
present procurusent is simijur to thar involved iniMidvest Tele
gg!!ggication-, gggyn In that case, a coﬁtractor-opcratnr of
s Cocvernment—-owne~.’ {ﬁ's. Arly) asenl'(ition plant--delignatcd as

“1ndep-ndent contractor”--awvarded a subconiract and title fo

' tha purcl-ased .qu!plaut vested in thﬁ Government upmm du;tvery.

Ve hcld that ihe subcontract was mede “'for" lhu Government.

;louever the f--ta 1a* cha ptencnt cau. 48 set forth in NS%'s
xeports of July sznnd Sopttnbcr 22, 1976, "do "dot establiah that
thn nubcoatrlct‘lvltd wal made for the Governlent au in !idwllt

Tale Miutim- n_agn.,_tho ERDA ‘plant mgmntrcnen or
‘other 50CO cases. In pnrticulat. we note thut tha "plant"” in
. this: caue is not a Governlnnt~awncd plaﬂt pridducing nuclear
materialse or n-unirion. tather. it is o’ ranvarch center operated
by.a consortium of’ univetni: es (UCAR) ‘As iudicatcd in Artiele 1I
of the prime’ contr-ct, th. canter\conuistt pnrtly ‘¢f Governmint-—
ouncd fncilitih- -and pantl ‘of contractur-owned facilities.
Boreovar. the’ cray subeonﬁ!lct (Sched&la A,SArticles II. G\and XXVI)
1ndicn:$s that UCAR1nay\dec1de to install tha comput2er system either
in"the GthtnI~nt 8 futilitfes or in.its own. NSP also pointa out
that 1t 'has no; nnployean on-gite at the center, nor does the com
puter system neut any specific NSP 1r-h0una needs.

. rur*hct, {he RFP does not’ 1ndicate thn; UCAR 1utended to
purchaae ‘A conputer‘syatcu "for" the uovntnnen:. ‘nor does the
lubconLrnct establish -that-title to.the aysten’will vest in the
Govern:ent. The lubcontract (Ic’adule A Articlen I, . III. y X)
1nd1cntes that,aftar the -y:ton is installed and operatin; suc-
collfully. upprcxinhtely 7 wonths after award, UCAR ‘has ‘the elec~
tion to - leus. it with the opfio %0 purchase, of to purchaae it
outright.. It sppears that unleln and until a:'purchase is made,
.thc ‘subcontractor retains title to the equipuant. In view ‘of the
foregoing, we conclude that exercising jurisdiction on the basis
-9f an awvard made "for" the Government is not appropriate in this
case,
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CDC also staten that' our Ofttcc should not dismine the
posnibly applicution of che third gth‘- Systams crlLutiou,
i.e., vhere fraud or bad faith in the Federal a;euc{’c spproval
of tl.e subcoutract award is; shown. CDC bulieves tkat our
Office should look to the subst-nce of the procurlnnnt sud tha
ageucy's spproval in the context thareof. Even assuming, for
the purposes of argument, that CDC's position i tha substantive
isaues has marit, we do not think the criterion haz been met since
it relates to a showing thut the Fuderal agency acted dishonescly
rather than merely erroneously in approving the subcontract awsrd,

In view of the foregoing, consZdaration of CDC'e protest
is inappropriate and it is diswissed.

Degety @.ﬂm s,

of tha Unitad d'atct






