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MATTER OF: Surplus Tire Sales

DIGEST:

Whare proof submitted by bidder sudbmitting
late hid modificr-ion 18 inswfficient to (
sbow tlat dslay :n its receipi was cauved
by personnel of sales office or their P
designeas, or, wsuuming for sake of argu- /
ment negligerce of Govermment personnel, ) j

. wbure Government-caused delay was not paramount 1
revaw on for late receipt, modification was f
prcerly not for consideration.

I

Subnlssion to .the contracting officer of bids, bid modificationag
aud/or bid withdrawals Eor lurplaJ property sale No. 41-6712, fanund |
by the Definse Property Diupocnl Region, Ogden, Ulah, was requ1red ]
by 9 a.m. un August 13, 1976. The protester, iurpiup [ire Sales. d
(Surplus Tire), submitted iis bid in a timely and acceptchble manner.
However, the bid modificaticn that Surplus Tire submitted, thereby
making it high bidder on various items, was datermined by the con-
tracting officer to have been untimely submitted and was, except as
proparly concerned one item upon which Surplur Tire was already high
bidder, not considered. It ia the validity of this determination

which Surplus Tire protests.

Surplys Tire forwarded its bid mwdificavion for transinissiou to
Westarn Unfon on the evening of August 12 at approxinately 10:57 p.m.
Altluough the modification inconectly stated that it "MUST BE DFLIVERED
PRIOR 7O 9AM .AUGUST 18, 1976," Weatern Union did apparently attenpt-—
allegedly fotlr timeg——to transmif the modification to the telex mchines
at the contta sting accivity duriag the moraing of August 13 and'the late
evening of Atguat 12. '.l'he Western Union computer was unabla to get the
Iodif:lcation through to- ‘the telex machines and, consequently, rajected
ir with the words "continnously busy or inoperaolc * % & gend as a
nilgru or telegram.' Wiastern Union finally managed to transmit the
modifica’icn to the teiex-machines of the activity at 1:16 p.m. on
August l1l3--after bid opening.
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While the contract‘13 otf{icer ma‘ntains that the tsalex machinas
wust have beeu opsrable- Jurtng the night of August 12-13 siuce no
maintenance work was refuirad on them the next morning and since at
that time two messages were already on the machirvas (for 1o;;in; in
at 7:53 a.m. on August 13), Surplus Tire contends that suc'' a state-
mant 1is & mere speculation and inadmissidle as sibstani'ive evidence,
inasnuch as no parsonnel of the activicy spent the night with the
machi{ans. Rather, it is “clieved by Surplus Tire that the eviience
submitted by Western Unlon, a disinterested t’iird party, murt be
accepted as definitive uvidence ragarding thy, inoperability'of the
machinea. It is finnlly\contandqd that any doubt in the matter
should be resolved in Surplus Tire's favor as it was not negligent
and that the modificatica, submittiny as it did high bids, should
be accepted as in the best interest of the Govermment.

As ~egarde the issue hure protestad, the invitation provided as
£ ‘lowr:

"C. CONSIDERATION OF LATE BTDS, MODIFICATiUNS, OR
WITHRDRAWALS .

"' ® & Any bid uoditicntion. or uithdro"ll
_received after the tinm set for bid opening will
not be considered unless received’ by ‘the Contracs--
ing Officer prior to award, was mailed (or ‘
telegraphed where authorized) and ir, fact delivered
to the address specified in the Invttztion for Bids
in sufficisnt time to have been received by the
Contructing Officar‘by the time lnd date set forth
in the I1vita:ion for the bid opening. and. axcagt
,forJdelny atiribitable ‘to perscunel’of: the’ sales
office or:{heir designeas, would have: baen. received
on time. In no event will hand-carried bids or
withdra'sals be considered if delivered to the.
Contracting Officer after the exact time and date
set for bid opening. Houzwver, a modification ‘which
makes the terms of the othc;wise succecsful bid
wmore faviichle to the: Govarnmsnt will be considered at
any time it is received prior to award and may be
accepted." (Emphasis supplied.)
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While we have hald that whers, as hers, tha wmodification is
nsver uctuclly received by the coutracting inatallation in any
Bannyt prtor to bid opening the above-quoted grovision is iv-
applicablo since it only ccntlnplato- instances where a taugible
bid--or -odificntionn-url mishapdled after its physical receipt
by the Govarmment. WVe. luve permitted a iste modification to be
congidared where Govcrnnant mighandling in ‘the process ..! the
receipt of the modification is the paramount reason for the late

ruceipt. ro Piteing Mfg. Corp., 34 Comp. Gen. 1000 (1975),
.75-1 CPD 331; I&E Construction.Compsry Incorporated, 55 Co
Gen, 1340 (1976),/6-2 CPD 139; Sé&Q Corpcration, B-186794, Novembes 11,
1976.

uowever. ou' the basi: of the facts presented we do not believe
that Surpluu Tire has- provcn the lateness of iis modification to
have been uttributlblu to ersonnel of the sales :ffice. or even if,
for the sake of avgument, attributlb\e to’them tha’ Government-
caused delay vas thu paramount cause of the late- ecqtpt. And we
must, there.orc. agree uith the detamminati/n made b3 the contract-
ing officar.\ .Firat, thetexia no proof that Western Unfun was unable
to transmit the wodification due to the inoperable ‘aaturs of the
telex nnchinen,at the_ couttacting activity instead of a malfunction
of its own translltting apparntun. That the trnnnuiacion was re-
jected with the above-quoted uords does not prove fnat there was no
defect in the Western Union navhine vhich might have cdtaed the
same relult. Second,  vhile Western Union etopped . attempting to
trunsadit the lodifieution at approximately 2:25-3:00 a.m. on
Augunt 13,, lparcxinately some 6 hours before bid opéning, when the
activity openad Jn the Iornins of ' August 13 two' ‘telex message- were
on the uarhines{folecgging 4in ‘at 7:53 a.m, Another message wae
loggad in that morning at 8:50 a.m. . All three of these talex
Bessagés were lubnttted on the sale in questiol. Third, as noted,
through some mistdke the Surplus Tire nodification stated that
delivery had to Le made pricr to "9AM AUGUQT 18, 1976." Thus 1t s
possible that had the date stated corractiy "August 13" Western
Union might have acted with a bit more alacrity, and the mcdiffca-

. tiou would have been transaitted prior to bid opening.

Accordingly, the protest is denied.

. ¢k
Deputy Couptroller&::{ a
of the United States
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