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DIGEST:

Where proof submitted by bidder submitting
late bid modifiWerIon is insufficient to
chow tlst delay n. its receitej was caused
by personnel of sale. office or their
designees, or, tsuaming for sake of argu-
ment negligence of Government personnel,
ubare Government-eaused delay war not paramount
r(PA an for late receipt, modification was
prcverly not for consideration.

Submission to the contrieting officer of bids, bid modificationrn'
and/or bid withdrawals for' .urplas property sale No. 41-6712, ivuhd I
by the Defonse Property DCGposal Region, Ogden, UCab, was required i
by 9 a.m. cin August 13, 1976. The protester, Surpluo fire Sales,
(Surplus Tire), submitted it. bid in a timely and acceptable manner.
However, thi bid modiflcation that Surplus Tire submitted, thereby
making it high bidder on various itmas, was determined by the con-
treetiig officer to have b un untimely submitted and was, except ass
properly concerned one item upon which Surplut Tire was already ?iigh
bidder, not considered. It is the validity of this determination
which Surplus Tire protests.

Surplis Tire forwarded its bid sodification for transuissiou to
Western Union on the evening of August 12 at approximately 10:57 p s
Although the;modification incorrectly stated that it "MUST BE DFI,IVERED
PRIOR TO 9AM(UGUST 18, 1976," Western Union did apparently attempt--
allegedly four times-to transmit the modification to the telex machine.
at the contratting activity during the moruing of August 13 and'the late
evening of Atgulst 12* The Western Union computer was unable to get the
modification'through totthe telex'machines and, consequently, rejected
it 4ith the words "continv.ously busy or inoperable * * * send am a
*ail'gram or'telegram." Waatern Union finally Dnagaed to transmit the
imdifica~de'n to the telex-machines of the activity at 1:16 p.m. on
August 13-after bid opening.
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While the contract~ig officer ma'ntaine that the tslex machineu
suta have beau operable -luring the night of August 12-13 since no
uaintenance work wae reiuiriad on thew the next morning and since at
that time two mumages were already on the macblesa (for logging in
at 7:53 am. on August 13), Surplum T$re contends that eucst * state-
mont tis a ere speculation and inadmissible *s ai bstaih'ive evidence,
1na.mwueh am no personnel of the activicy spent the night with the
uachwtes. Rather, it i. t¼lieved by Surplus Tre that the evidence
submitted by Western Union, a disinterested tVikrd party, mart be
accepted as definitive evidence regarding thrp inoperability'of the
machines. It is fiselly~conterdsd that any doubt In the matter
should be resolved in Suriplus Tire's favor am it wau not negligent
and that the modificatica, subnittinj *. it did bigh bids, *hould
be accepted am in the best interest of the Government.

AA regards the issue here proteutcd, the invitation provided as
f 'lowr -

"C. CONSIDERATION OF LATE BTDS, MODIFICATIONS, OR
WITHDRAWALS.

"' * * Any bid, modification, or withdrornl
received after the time set for bid opening will
not be considered unless received b1 <the Contrac~-*
ing Officer prior to award, was mailed (or
telegraphed where authorized) andArjfact delivered
to the addressapecified in the Invitation for Bids
In sufficient time to 2iave been received by the
Contracting Officer, by the trme a*nd date met forth
in the Invitation for the bid opening. aid, except
forAdelay 'rtcribitabale ?2to yer.oniel'of £the'sales
office or t-heir desianeism would bave been received
on-tLie. In no event will hand-carried bids or
withdrwralu be considered if delivered tn the
Contracting Officer aftex the exact time and date
set for bid opening. Hows-ver, a modification wh'.ch
makes the terms of the athc wise auccecsful bidt
more favciable to the Government will be coneidere at
any time it is received #rior to award and may be
accepted." (Emphasis supplied.)
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hilK we hae hald that wbere, as here, the modification is
Omar actsGxlly received by the coutracting installitiou in any
maoet prior to bid openting the above-quoted Provision in i-*
applicable mince it only contmipletss icatances'where a taugible
bid--or modification- m _ a *ishandled after its physical receipt
by the Government. Welhave permitted `f~ite modification to be
consaidtred where Oovurxuaent mishandling in'the proce-s _.2 the
receipt of the modification le'the peremount reason for the late
rneipt. rydro Fittini.fs. Cornp. '34 Coop. Gen. 1000 (1975).
75-1 CPD 3311; ZE ConatructionqCoparv Incorurated. 55 Csmp.
Cen. 1340 (1976), 76-2 CPD 139; S&i Corporation. B-186794, Tovembei 11,
1976.

However ou'the basi of the factu presented we do not believe
that Surplus Tirm has provw.n the lateness of'l' wodification to
have been Attributebl4 to jersonnel of the ualq-,ffice, or even if,
for the make of argmaent, attributable to' them tha' Governwnt-
caused delay wae thu paraount cause of the late- ecipt. And we
ostot therefore, agree with the detiul~itivmn made Fy'the contract-
ing officer. .. Frit there ial no proof that Western Unfon was unable
to transmit the uodification due to the inoperable- atutn of the
telex mrachitne at the aantrictki'g activity instead of a malfunction
of its owaq trana-itting apparatus. That the tranuuiaaion was re-
jected with the above-quwted vords does not prove tnit there was no
defect in the Waetern Union mav;hine which might have cii.qed the
sa*e result. Second, while Wesiierui Union stopped attempting to
transmit the modification at epproxisately 2:25-3 iJO a.m. on
August 13 ,aproj'rlately noe 6 hours before bid opening, when the
activity opened. un the uraiisig of 'August 13 two'tetlex messagec were
on the sanhinetsforx1lgging in at 7:53 a.m; Another message was
logzdin'th'at morning at 8:50 a.. Alljthree of these telex
messages were submitted on the sale in questioi Third as Doted
through some mistake the Surplus Tire modification stated that
delivery'had to be made prior to "9AN AUM'ST 18, 1976." Thus it e's
possible that had the date stated correctly "August 13" Western
Union might have acted with a bit more alacrity, and the mcdifica-
tiou would have been transmitted prijr to bid opening.

Accordingly, the protest is dented.

Deputy Conptoller oe"/a
of the United State.
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