01347

e a .

THE COMPTROLLER OENERAL

MECISION OF THE UNITED STATES
WASHINOTON, D.C. 20Ban
“i
FILE:  5-186723 ' DATE: ‘Dygenber 6, 1976

MATTER OF: Riggins & Willismson Machine Co., Inc.

DIGEST:

1. Protest againat cancellation of initial solicitation and
*  subsequent resolicitation without small business set-aside
is untimely and not for consideration under GAO Bid Protest
Procedures when filed after closing date for receipt of
initial proposals under revised solicitationm,

2. Allegations that former agency employee aciting as consultant
dispersed information which was not available to ali offerors
or othexwise attempted to secure unfair competitive advantage
for hia client is not supported by record.

3. Rﬂcotd does not uupport allegations that offeror’s proposed
umployment of agency employee as foreman unfairly influenced
eva'uation process or that appearnnce of this agency emgloyee
while-on annual leave al. offeror's oxal presentaticu gave
offeror unfair competitive advantage.

4. Allegations of contractor's misuse of Govermment time and
materials involve questions of contract administration which
is fnr vesolution by contracting agency.

Riggins & WilliumloJNWachine Co., Inc. (R&W) proteats allegpd
improprieties in the’ procuzement of Tigging and hauling support
services by the National Aeronautics and Space Admini ftration (NASA),
Langley Resesrch Center (LRC) under request for proposals (RFP)
1-104=5700.0047-A. Specifically, RAW protests the cancellation
of BFP 1-i04-5700.0047, issued as. a small business set-aside, and
the subsequent rasolicitation under the instant solicitation without
s small business set-aside, the allegedly 111e;a1 participation of
two former NASA employees on behalf of the contract awardce and the
slleged use of Govzrnment time and material by the awardee in the :"
preparation of its proposal and for th: solicitation of political
contributions.

On June 10, 1976, RS filed a protest against cancellation
of the i{nitisl JFP and the resolicitation of offers without
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small business set-aside. NASA contends that the -ctlion to
resolicit was made because of unrcasonable pricus received under
the inkial solicitation and, in tlids connection, to pemit the
agency to avail itself of the bunefits of a Department of Labor
ruling allowing offercrs to propose the rigging work at Service
Coutract Act rates, rather than the highar Davis-Bacon Act rates.
The decision to drop the small business set-aside o resolicitation
was allegedly made to incrcase competitionm.

R&W, which had submitted a proposal under the initial
lolicitntion, also submitrid an offer under the revised solicitation.
Following receipt of proposals on May 13, & competitive range was
established which included RAW and the evential awardee, Metro
Contract Services (Metro), (Metro had not submitted & proposal
under the {nitial solicitation.) Following discussions with both
firms, NASA selected Metro on June 4. On June 8, RAW was given a
dibriefing., A protest letter dated June 10, 1976, was filed with
our Office on June 15, 1976. Award was made to Metro om July 1, 1976,
notv_tiistanding the protest, in order to assure continuity of the
:ervices. .

Our Bid Protest Frocedures Zejuire that protests alleging
solicitation defects whick are spparent: prior to the closing dete
for receipt of - initial proposals, shall be filed prioxr to the date
for receipt o. initial propnsals. ¢ C,F,R. 8 20, Z(b)(l) (1976).

I. NYTEK:Eleltronics, B-182U71, F..fudxy 6,.1975, 75-1 CPD 85,

we held that a protest against a resolicitation filed after the
closing date for receipt ol proposals under\the uecond sollcitationm,
was untinely and not for consideration. Im he instant case, R&W
not only refrained from protesting prior to taceipt cf initial pro-
posals under the second solicitation, it pnrlicipnted ‘without
objection under the rasolicitation through the point of final
selection. In support of the timeliness of its protest, R&W contends
that its basis fo - protesting uniy became apparaent: aften-it

learned that the cstimated award price under the second solicita-
tion was higher than the Government estimate and- -only /slightly 'less
than estimated award price under: the first aolicitat;on, thereby .
revealing the fallacy of the Goverament's rationale for the-resolic!-
tation, However, the hindsight which-is: essential*to the proteste:’
position was not available to the convractin~; officer when he made
the decision to resolicit. If R&W doubted the wisdom of the .
xesolicitation, the proper time to question it was-prior to the
receipt of proposals, when remedial action could aave been taken,

if warranted., Sincec R&W did - -t protest until after the entire
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negotiation process had beaen concluded, its protest against the
decision to resolicit without the small) business net-aside is
untimely and will not he cousidered furths:.

RSV next contends that two ‘ormar HASA employees improperly
darticipated {2 this procuremsat on behalf of Metro Contruct
Services.

.he record indicates that one of these waa the Chief in the
Procuramant Division, Office of Managemen: Operations, Largley
Research Center, until his vetireweiit from NASA on June 27, 1975.
He wdas briefly rnhired am a retired -nnuitan: outween Auvuat 1l and
Roveaber 27, 1%75. Following terminatioy 5i his employment at
MASA, lnd -after inqui tini'll to the propriety of such a pzoposad
relationnhlp with the Chit! Counsel, LRC, the retiree actzd as a
conlultlnt for Metxo in May 1976. In thts capacity, he was paid
a fee to review Matra's . ‘proposal to determine if it was responsive
to the instant RFP. . Having retired from NASA prior %0 the issuance
of the RFP, wa note that this individual could have had no knowl~-
edge regarding the proposal of any nf Matro's competitors. Further-
more, as to the retiree's association with the procurement itself.
NASA utntea:

"[Be] did not participate in the drarting of
either molicitation, nor did he participate
in any way in the procurement as an officer
or employee of NAS."

" .The ,”otester contands rhat the individual in queation acted
in violation of 18 U.S.C. §# 205 and 207. Boch are crininal
-tatuces. and their 1ntarpxntntion and enforcenent are prinnrily
aatters for the Deparcment of Juatice. However, we do not believe
the tncord reflects a sufficient basis to question the validity of
the p:ocurenent in terms of the’ alleged violations of the statutory
provisions. Initially, we note that 18 U.S.C. § 205, which pxo-
hibits conflicts of interest by current Covernment employees, is
$uapplicable since the retiree (ld not commence his consulting
relatisnship with Metro until sevaral months afte: he terminated
his Govermuent enployment.

It also appears that 18 U.S.C.,§ 207 is not applicable. That
statute makes it illegal for a former employee to act as agent or
attorue; for anyone other. than the United States in connection
wvith matters formerly patticipatnd in oy the employee or within
the r‘ficial responsibilities of the employee. ‘There 1s no
ev’ aéace to\tndicate that the retiree represented Metro or was
oLherwise aui:horized to act on that company's behalf.
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The prote.ter contends that ths ratitee eontncted mambars
»f the Source Evaluation Board (SEB) in’\n affort to solicic
favorsble trestment and inside information for Metro, and that
he influenced the evaluation process in violation of NASA
Procurement Regulation 1,113.2 (197% =d.) which prohibits
organizational conflicts of interesi. This contention is based
on an allegation that the retirce mede improper contsct with
members of the SEB. The record indicates that he contacted the
Chaixman of the SEB on May 21, 1976, regarding the status of
the evaluation and again on May 24, 1976, to determine whether
a competitive range had been established. Ws are advised that
on neither occasion was he given an; informnation which was not
available to Metro's cumpetitors. Nor does the recorc support
the protester’'s charge that Metro was given favorable treatment as
a result of the retiree's association with that fi>m, In fac:
. the SEB Chairman states that while he was advised by the retiree
of his interest in the procurement on behalf of one of the
competitors, the Chairman states that he was not advised mnor
was he aware that Metro was the competitor until after the selection
' had been announced and the proteést filed. We have also examined
the 'Standards of Conduct for NASA Employees," 14 C.P.R, 1207 |
(1976) and find no evidence of impropriety in the retiree's . : *
relationship with Metro in tha instant case. -

i The protester also contends that a conflict of interest
was created when Metro proposed a current NASA employee a3 its
foreman, This individua) was employed by NASA at- Johnson \Space
Center (J&N), Houston, Texes, to monitar the performance uf¢
rigging aad hauling contractors. 'Metro was never the rigging
4and -hauling contractor at JSC, - Hhile on annual leave from JSC,
he attended Metro's orxal presentanion at Langley Research Center
on May 27, 1976, to answer any questions regarding his background
and experience. The recoxrd indicatea that Metro's decision to
substitute him for the foreman proposed in its inditial suhmisexon )
Tesulted in a higher score for that company, Following th: award :
to Metro, the NASA employee in question left his position at
JSC to act as foreman at LRC. The protester charges that this
former employee's participation was in violation of 18:U, S c. § 205
and 207... Again we uote that both sections require, intia alia,
that an employee act as attorney or agz=ant for someone other than
P the Upited States, We think it is clear that by statieg his

. credentials at the oral discussions, the subject irndividual
| was not acting as agent or attorney Zor Metro. Furthemmora, tae
prohibition of section 207 is inspplicable since the individuai
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was no longer comnected with LRC prior to the award to Metro and
could not have participaved, directly or indirectly, in matters
related to t‘he instant contract.

Independent of the illeged criminal conflicts of iﬁtereat.
we find no breach of' the "Standards of Conduct foxr NASA Employees,"”

-supra. There is nothing Lo suggest that the evaluation proceas

was improperly influenced by the NASA employee's appearance as
2 proposed employze of Metro, only that his professional credentials
justified a favorable adjustment in Metro's sccre,

Conlnﬁuectly, neither the consulting services performed by
the NASA retiree nor the proposed and actual -mployment anf the
former JSC employaes by Metro, created a confl: :t of interest.

!inally, R&¥ . contends that Metro preparad its propossl for

‘the 1nltant solicitation on Government time and usihg materials

to which it hIdVICC.IS under’an existing contract with NASA at
LRC. The protester also contends that Metro used Govertinent
time and nicterials under another contract to solicit political
contributions for its political aétion, committee, Neither of
these allegations relate to the legality of the award process,
which it is the function of our Office to consider. Both
involve matters of contract administration which are ‘properly
for x raesolution by the cont'acting agency. Columbia Loose-Leaf
Corporation, 8-1846b5, September 12, 1975, 75=2 CPD 147. In

this. regerd, we are advispd by the agency that these charges
havo‘bacn 1nvea(£gated nd that the evidence shows that Metro's
time® “for'propyosal prepnration was charged to a different cost

'center ‘and not to its other contract at LRC., As for the political

contributions, NASA states ihat Metio did solicit volintary
contributions for a newlyicreated "Concemen Citizens Political

‘Action Committee' at a year- ‘nd perfon incc'review meeting with

its employees held at the cggter. However, Metro has indicated
to NASA that it will no longer use these performance review
meetings to discuss the CLmittee and that all future committee
notices will be diiseminatus by mail,

@,

Deput Comp troller neral
? of the United States

The protest i3 denied,
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