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THE COMPTROLLER BENERAL
OF THE UNITED STATES
WASHI!NGTON, .S, 2086443

QECISION

FILE: B~186840 DATE: Nowamber 22, 1976

MATTER UOF: Drexel Industries, Inc.

DIGEST: "

1, Where smell business concern is found to be nonrespnnsible
biadder by procuring activity, subsequent denial ¢I certificate
of competency (COC) by SBA must be viewad as affirmation of
nonresponsibility determination, and GAQ has ro author?:cy
to review COC determination, to require SBA to issue CUC, or
to reopen case whin COC has haen denied.

2. No evidence preannted to phow that contracting officer or SBA
acted arbitrarily in ruling on issue of bidder's responslibility
prior to resolutlon of hidder's request for rellef under
Publi~ Law 85-80% involving prior contract.

+

Drex=l1 Iadustries, Inc. (Prexel), protests against the award
vf a contract by the Defense Supply Agency (SA), Defense Conatruction
Sunply Center, Columbus, Ohlo, to any other hidder under soliczitation
No. DSA 700-76-8-1097,

Drexel's low bid was rejected by tho contracting officer on the
basls that Drexel was not a responsible bldder after review of the
information currently available to him. Sinecc Drexel was a small
business concern, the contracting officer referred the quastion of
Drexel's capacity and/or credit to the Small Business Administration
(SBA) in accordance with Armed Services Procurement Regulation (ASPR)
§ 1-705.4(c) (1975 ed.). On July 16, 1976, the SBA declined to issue
Drexel o certificate of competeéncy (COC). Award was made to another
bidder un August 26, 197f.

Counsel for Drexel protested to our Office statimpg that the
SBA iwplicitly recognized in 1its denial of a COC that favorable action
on the Public Law 85-804 request under a prxicr contract would have
materially altered SBA's view of Drexel Industries' financial situation.
Accordingly, Drexel belisves that the SBA and DSA acted arbitrarily
by ruling on the issue cof Drexel's responsibility prior to the
resolution by DSA of Drexel's request for reliof pursuant
to Public Law 85~804,

Our Office will not question the contracting officer's
determination of nonresponsiblity of a small business concern
where it has been affirmed by the SBA by the denial of a COC. See
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Medley Tool & Model Co, B~186465, July 21, 1976, 76-% CPD G3.
Additinnally, under 15 U.S5.C. § 637(b)(7) (1970), the SBA has the
authority to issue or deny a COC and our Qffice has no authority :o
review an SBA determlination, to raquire issusnce of a COC, or to r:uopen
a case when a2 COC has been denied, and there is no indicarion that
evidence materiaily affecting the denial was not taken into
consideration, Medley Tool & Model Co., supra; Zinger Constructinn
Company, Inc., B-185390, Decewber 16, 1975, 75-2 (PD 397, and cases

clted therein.

We do not agree with Drexel's contention that DSA and SBA acted
avbirrarily In ruling on the issue of Drexel's reeponaibility prvior
to resolution of Drexel’s request for relief und2r Pubiie Law 85~804.
DSA and SBA were requ'ited to decide the question of Drexel's respon-
81ibility on the basie of information currently avallable to them
which did not inclade any decision on Drexel's request under Public
Law 85-804, » Contrary to counsel's centention, there ie no evidence
presented co show that a decision on Drexel's request for relief under
Public Law 85804 for a prior contract was imminent., DSA's letter
to our Office dated October 7, 1976, indicates thal Drexel's rsquest
for relief ia still pending and there . no iIndication in that ;
letter that a declsion is imminent. . the absence of any evidence |
to show that the contracting office or SBA feiled to consider all
relevant iInformmation currently sevallable to them at the time of their
decistion regarding Drexel's responsibility, there is no basis to conzlude
that DSA or SBA acted arbitrarily.

Accordingly, the protest 1g deniad.
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