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DECISION

THE COMPTYROLLER QRNERAL
OF THE UNITED &TATES
WABHINGTOM, D.C, 208548

FILE; B-186491 DATE: October 19, 1976

MATTER OF; Scobey Moving & Storage Co,

DIGEST:

Upon protester's request for reconsideration of GAO
decision declining to consider protest on merits
because of untiwaly fi)ing, prior decision is affirmed
since if prebid opening conversation between GSA

and protester is conatrued as protest;, opening of

bids without changing complained of methosl of bid
evaluation and award was initial advermre action;

if not so construed, proteaster knew of ground far
protest prioxr tc bid opening and therofore shnuld

have protetted prior to bid apening,

By letter dated June 30, 1976, Scobuy Moving and Storage
Company (Scobey) rnquests veconsideration of our decision in
Scobey Moving & Storage Co.,, B-186491, June 23, 1976, 76-1 CPD

402, in which we declined to consider Scobey's protest of an award
of a contract by the Ganeral Services Administration (GSA) under
solicitation No, 7-76-F8S(7FZT), to Merchants Delivery Service,
the aggregate low bidder on the San Antoniz and Fort Worth portion
of the procurement, on the merits because of an untimely filing.

Quoting from our June 23, 1976, decision:

"Scobey's protest is based on the allegation that
the mathod of evaluation contained in the invitation
for bids (IFB) did not result iIn the award of the
contract to the bidder offering the actual lowest
cost to the Governmant, PEids were opened on
April). 26, 1976, and Scobey was advised on April 28, 1976,
of the awards to be made, Scobey protested the awards
ornally to the contracting officer on April 29. On
May 4, 1976, the protest was denied and on May 10, 1976,
Scobey protested to our Office."
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"Tha IFR providéd the following as regards the nethod of
awvards '

110, METHOD OF AWARD

MAvard will be made separately for New Orleans,
Loufsianaj Oklshoma City, Oklahoma; and San Antonio,
Texag, (including loading at Fort Worth, Texas) to
the lovest qualified bidder or hidders whose bids
are responsive and produce the lowest agprepate
cost to the Government,''

"Scobey contends that by including the loading at Forve
Worth, Texas, ip the evaluation for award, the Government did
not recelve the lowast cost, In effect, Scobey 1s protesting
the wethod of bid evaluation and award,"

We held Scobey's protest untimely pursuant to section 20,2(b) (1)
of our Bid Protest Procedures, 4 C,F,R, § 20 {1976), which requires
thet protests based vpon alleged improprieties in a solicitation which
are npparent prior to hid opening be filed prior to bid opening.

In its request for reconsideration, counsel Yor Scobey argues
that "Scobey did not know nor could they he reasonably expected to
know that based upon the bid dozuments the award would have been
made as it was," It is apparently counsel's position that the
award did not result in the lowest cost to ‘the Government since
Scobey was low bidder on the San Antonjo portion and should have
recelved the award for that portior rathex than Merchants, the
second "low bidder vn the San Antonio portion, Counsel contends,
therefore, that Scobey's protest to GAO, within 10 days of initial
adverse agency action (in the form of notifiration to Scobey of
award to another bidder) was filed in a timely manner,

GSA reports that after receiving the IFB, but prior to bid
‘opeaing, Mr, Richard L, Fite, Vice President of Scobey, called

GSA to complain about the method of bid evaluation., G8A's
Aspistant Division Director of the Transportation Sexvices Division
assarts; and Scobey does not deny, that he advised Mr. Fite of
Scobay that "#* & * Scobey would have to be low in the aggregate
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for both the San Antonio and Fort Weyth areas in order to qualify for
the award for the San Antonio portinn, At the conclusicn of the
conversation, Mr, Fite emphasized thet he didn't like the nethod

of award because of the possibility thav he might have to pevform
the Yort Worth portian,"”

It 18 onr view that the above-quoted conversation, which
Scobiey has not dernied, dixectly contradicte counsel's esssertion
that. Svobey did not. know and could not be rezsonably expected to
know, until after award, the method of bid evaluvation and awerd,
In this regard, if we consider Mr, Fite's telephone call as a protest
to GSA, the opening of bids without changing the method of evaluation
was the initial adverwe agency action, Under these circumstances,
pursuaut to section 20,2(a) of ¢. v Bid Prutest Procedures,’ Spohey's
protast. €o our Office is untimely since it was not filed within 10
days after bid opening, On the other hand, 1f we dn not consider
Mr, Yite's telephone cal), a8 a protest to GSA, it is clear from tha
record that Scobey was aware of the grounds for its pvotest, 1i,e,,
the method of hid evaluation and award, prior to bid opening., As
indicated in our originul decision, in order for Scobey's protest
to ba timely under this clrcumstance, it was incumbent en Scobey to
file 1ts protest prior to bid opening., Thus, in either event, Scobey's

protest was filed in an untinely manner and our decisicn not to comsider

the case of the merits is therefore affirmed.
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Depuly Comptreller General
of the United States
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