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DIGEST:

Where egency 1nadverténtly reguires higher than normal deposit
in both the terms of the solicitation and ia the executed con-
tract, contractor who agreed to those terno can not obtain
tlf’--ltx‘ﬂ on the balil of the agency's unilatural mistake,

At the luggestion of the Forast Service, Department of Agricul.,
ture, Bdwaxd Hin-. Lumber Co. (Hinas) has requeated our decision
as to whether: conttlct number 041023, Stingex Creek Tinhar Sale,
between the Forest)Service and Hines may be ‘reformed to'reflect
the alleged latentian of the pcttica coucerning tha lagnitude of
the ‘slash disposal deposir, The llllh di-posll depnsitiis an
smount of money, equal to the cutll&ted cost to the Government of
dispouing of brush and other dabris tesulting from logging cpera-
tions, paid to the Government by purchasers of national-forest
tilbo:. By statute, 16 U,5.C. 8§ 490 (1970 ed.), the. Secretary of
Agr!cultute may require timber purchayers to uakc such deposits
ubich L aFe upon ttctipt pooled in the Treanury where 'the deposits

. conltttute s special ‘fund which 1s conaldered as apptoprilted and

available untll expcndcd. Under an ll:lier act of Con:reaa, Act

that portion of their depoalta which excseded the actusl cost of

the slash disposal. Huwevnt, by Act of April 24, 1950, ch, 97,

8 6, 64 Stat, 84, 16 U.5.C. § 490, Congress amended the earlierx

act by deleting the refund authorization and in its stead instituted
a policy that: .

"Any excess of depusits over the cost of disgpoaing

of the brush end debris should be transferred to

the credlt of tha forest reserve fund in the Treas-
‘'uzy rather, ‘than be refunded to the depositors, since
the estimated cos’ of disposing of the brush has bezen
‘taken {nto account a3 an operating expensec in apprais-
ing the timber to be cut.”

§. Rep, No. 159, Blst Cong., lst Sess, ___ (1949),
1950 u.S8.C.C.S5. 2161,
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Hlnos states, and the Forest Service l‘!.ll. that “/t/he
error 12 simply a matter of transcription” wharein the figure
$3,73/M waa ingerted, in both the bid advertisement and the
tinber sale contract, instead of the correct f!.ur‘ of $0.69/m,
It appears that neither the Forest: SGIVIG. nor Hines was aware
of an: mistake until over 2 months sfter the contract was
sxecutad, The Supervisor of the Ochoco National Porest then
iniciatad action to modify the timber sale contract so as to
correct the error; however, the Regional Office of the Forest
Service adviged its personnel at tha Forest and District lavels
that the modification could not be executed because the Forest
Service lacked authority to reform contracts.

. The mistake complained of sppears to be ‘the .unilateral
mistake of the Forest Service. The Forest Servica advertised
that the Taquired slash disposal deposit would be.in the amount
of §3.73/M. The Forest Sarvice then enterad into a timber sale
contract with Hinea which also required a $3.73/N depoait,

It appears that from December 16, 1975, whan the contract was
executed until over 2 months later, Hines thought that the com-
tract it had was the contract it had meant to enter.

This Office has ohserved thlt:

"/t/he purpose of reformation is not to make &
New agreemeant botmen the plttiu, but. nther,
to establish the true exilting onej that is, to
smake the contract exprass ‘the -real agreement of
the parties. In order to justify refornatlon
of any i{instrument, the mistake must hnvn been
in Arawiug the inat ment.and‘not in naking tha
agreeann: itself. The miatnka ‘must occur in
Teducing to writing the conttact upon which

the parties agreed. Reformation is not
authorized even if it be clearly shown that the
parties would have come to a curtaln agreement
had they been avare of the actual facts, See
section 1548, Willigton on Conirscts (Rev. Ed.)."”
39 Comp. Gen. 660, 664 (1960).

o . L .‘1 ,
The "actual facta" in this case are that the Porest Service put
in a higher than usual slash disposal deposit requirement in
the solicitation, - Hines does not appear to have juestioned the
amount of the required deposit until well after award of the
contract, We have no doubt that Hines would have sought a *
reduction in the amount of the deposit had they known the actual
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‘Oets, !lounr. ‘because the actual facts wire known only to
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the Porest Sarvice it is impossible to srgue that the actusl
facts provided the foundation for tha resl cgrcmnt of thas

parties,

It is the" op'ln'ton of this Office’ that the contract as
exscuted embodied the a;tu—nt of the psrties. Moreover,
given the above-cited ltglﬂ ative histoxy, it is spparsat that
the cost of the depo-lt, whatever its -ngnitude, is a factor
which a timber purchaser 'would work into its offer to the
Covernment. Thus a reformstion after award which lessened the
cast of the depusit would of necessity result ir a windfall to
the timber prnrchaser. Thus the contract as writtcn may not
now bé reformed as proposed without additional consideration.

. '1 b ' . .
o Deputy Comptrol 'Lg‘g&r'll

of the United States
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