
CD THU COMUTNOLLUR -uuwu
DECIUION : OP THE UNITED UTA.k i

CD WAUI-INUTON. DIC. 20BIAU

* ̂  FILE: 3-184782 'ATE: EarAh 18, 197?

MATTER OF: Compensation of Land mmismioners

DIGEST: 1. Appropriations for compensation of land comissioners
are obligated only upon appointment of each coamis-
saoner and referral of particular condemnation action
to co-uuission of which he is a parts since no bona
fide need for coauiusioner's services au to particular
case arises until that time. Therefore,' compensation
for members of "continuous" land commissimn, established
in 1969, is subject tA 0S-18 daily rate limitatLon under
fin-el year 1976 or 1977 appropriations for payment of
land coumissionerr with respect to cases referred to
continuous commission after June 30, 1975. B-184782,
February 26, 1976, explained.

2. Where members of "continuous" land cormnisaion are
substituted or added after June 30, 1975, to hear
cases inferred prior to that time, obligation for
cowp"iah6n to original commissioner (based on
compensation rate prescribed in his order of appoint-
ment) ceases to exist, and new obligation as to sub-
stitutad or added' commiusioner only is cii'aated based
on compensationoprescribed for 'new comiisLioner'ind
}adtioipaiteed leijth of service. Compensation would,
therefore, be payable from appropriations current'at
time of substitution or addition, and would be abject
to limitations contained in such appropriations,
including GS-18 daily rate limitation contained in
fiscal year 1976 snd 1977 appropriation acts.

S. Amended courct order increasing previously fixed rate
of cokapesation for land commissionera creates new
obligotion chargeable to appropriation current at time
of mended orders. Thus, increased compensation payable
under such an amended order issued after June 30, 1975,
La subject to, and limited by, any salary restrictions
contained in appropriation charged.
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This decision to the Attorney General of the United States
reiponds to cextain questions presented by the Assistant Attorney
Coneral tar Administration concerning the applicable rates of com-

pensation payable to land coeuissioners in land condemnation cases.

In Department of Justice - Land Commiasioner 3-184732,
February 76, 1976, we utated the basic rule governing the obligation
of appropriations for the compensation of land comnissioners as
follows.

"* * * at the time of the court order appointing
land commissioners, a valid obligation against appro-
priations then current has been created. Such obliga-
tirn is in the nature of a contract for services with-
in the meaning of 31 U.S.C. § 200(a)(1) * * * analogous
to the-court appointaent of attorneys to represent
defendants in Federal criminal cases considered in our
decision at 50 Camp. Cen. 569 (1971)."

Accdrdingly we he)d that the cos;:s of compensation to be'paid to land
commissl6nerz shoti¶d be charged to the appropriation current at the time
of appointment, irrespective of when services are performid. Under
Eias approach, we further concluded that the rate of compensation for
commissioners appointed prior to July 1, 19;5, was not subject to the
provision in Pub. L. No. 94-121 (October 21, 1975), 89 Stat. 611, 618,
which limited 'he compensation of lantd cOmmiissoners to the equivalent
of the GS-18 daily salary rate.! The CS-1B rate limitation was con-
tinued-in the fiscal yea.r 1977 appropriation for payment of land con-
misSionerJ. See Pub. L. No. 94-362 (July 14, 1976), 90 Stat. 937, 943.

In the United States District Court for the Western District of
Missouri a land commission was appointed on July 29, 1969, to heir land
condemnation cases relating to the anticipated acquisition of 266,024
acres of land within the Kaysinger Biuff Dam and Reservoir Project (later
renamed Harry S. Truman Dam aud Reservoir Project), involving approxi-
mately 8,000 tracts, and affecting approximately 6,000 ownerships. All
the civil actions actually encompassed by the. 1969 court order have been

*/Pub. L. No. 94-121 provided, in pertinent part:

"* ** no part of the sum herein appropriated shall be
used for the payment of the compensation of land commissioners
at a daily rate in excess of the equivalent Gaily rate of cam-
pensation paid a grade 18 on the General Schedule."
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disposed of, and final judgments have been entered TVy the court. How-
ever, subsequent ames arLiuing out of the same land 'acquLsition project
were referred to the same lanii comtsaion by later court orders. In
addition, it appears that all land coada-nation cases at'ising since
July 29 1969, in his District have been referred to this same "con-
tinuoush commtssion. The maobership of the comiasion has been changed
from time to time by court order. The Assistant Attorney General for
Administration presents the Lullowizag questions in this regards

"(1) In light of Comptroller Ceneral Decision
B-184782 (February 76, 1976), may members of
the mole land commission which was appointed
in 1969, be compensated at a higher dailyl toe
than permitted by Pub. L. No. 94-121 (Octdber 21,
1975) for those cases referred to the Commission
on or after July 1, 1975, or-is the daily rate of
ccspensacion dictated by Title Ii of Pub. L. No.
94-121 controlling because the cases in question
wore referred to the COamIsion on or after July 1,
1975?

"(2) Are commissioners who are substituted or
added to the conmission on or after July 1, 1975,
limitod to the daily rate of compensation set forth
in Title II of Pub. L. go. 94-121?"

The Assistant Attorney General also presents, wvithout elaboration,
a third question unrelated to the issues discussed above:

"Can members of a commission who were appointed by
court order prior to July 1, 1975, at a daily rati! less
than the OS-18 limitation, now be compensated abr~te this
figure by a later, amended court order raising the daily
rate of compensation, effective July 1, 1975, or there-
after?"

As to the first question, section i311(a)(1) of the Supplemental
Appropriation Act, 1955, as amended, 31 U.S.C. § 200(a)(L)(1970) pro-
vides:

"**** no amount shall be recorded as nm obligation
of the Government of the United States unless it is sup-
ported by documentary evideace of--
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"(1) a bknding-agrement in writing between the
parties thereto, including Government agencies, in a
maonar and form and for a purpose authorized by law,
executed before the expiration of the period of avail-
ability for obligation of the apprupriation or fund
concerned for specific, goods to be delivered, real
property to be purchased or leased, or wsrk or services
to be ,rformed; * * *."

As noted in B-184782, supra:

"* ** The general rule relative to the obliga lon
of a fiscal year appropriation by contract is that the
contract which imposes the obligation must be made with-
in the fis al year covered by the appropriation sought
to be :harged and must concern a bona-fide need arlsing
within that fiscal year. Seas, e g., 3,Cop. Cenu 57,
61,(1953). Deternidriation ro-what constituti at'bona
fide need of a particular fiscal year daipands in large
weasuretipon the circumstances of the particular case,
there, being no general rule for application to all
astuacions which may arise, 44 Comp. Gen. 399, 401
(1965); 37 id. 155, 159 , 1957). Howiver, in the instant
ceae the- dendency of condemnation actions in fisca year
197 iT sufficient to Suprnrt the need for a Intment of
conw,,issionera in that fisc&l year." (Emphasis supplied.)

Our decision was basec6n the assumption that lind coonnissions
are established, and commissioners appointed, in conjunction with
the referral of specific cases, and that they cease to exist once
those cases are completed. Thus the obligation described in our
decision as arising at the time corniaaioners are appointed relates
to the hearing of cases actually referred. The Government incurs
D; obligation and has no bona fide need for "work or services to be
performed," within the meaning cf 31 U.S.C. § 200(a)(1), merely by
the appointment of ihs commissioners or the continued existence of the
land commission without reference to specific cases. Both the appoint-
ment of the individual commissioners ard the referral of a specific
case to the commission as a whole is required before the obligation
is created.

While the land commission for the Western District of Missouri
bar been in existence since July 29, 1969, no land condemnation case
is actually placed before it except by appropriate court order; nor
is there any requirement that subsequent land condemnation cases be
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referred to it. Moreover, even with regard to actions subsequently
brought as a part of the anticipated land acquisition for the
Hiriy S. Truman Dan and Reservoir Project, the Goverment's needs
could conceivably change from year to year, necessitating the
institution of either fewer or additional actions than originally
anticipated. In iight of the above, we are of the view that no
obligation or bona fide need for the services of the land commissioners
aticea ratil a particular land condemnation action is instituted and
referred to the commission. It follows that compensation payable to
mvhberi of this continuous land commission fo.- cases eeferred to it
after June 30, 1975, are chargeable to the appropriation current at
the time of referral and are thus subject to the CS-18 rate limitation.

We have been informally advised that in some instances involving
large takings, because of the wording used in an order of appointment
or referral, it is not abs6lutely clear as to what tracts or portions
thereof have been referred to a land commission. The Department of
Iu'stice, of course, retains administrative discretion to obligate
funds pursuant to our decision on the basis of its determination as
to the precise ambit of a particular court order. Of course, no bone
fide need for the services of land commissioners exists and no obliga-
tion can be created until a civil action has been filed, regardless of
the breadth of a particular court order.

With regerd'to the seCond and third questions presented, as noted
above, no obligation is created uutilindividual commissioners are
appointed and, specific case is refead to the 'ind commis'ion of
which he is a part. Where either element is l'cking, the obligation
does not exiet. Thus where a continuous land commission exists, no
obligation is created until a particular action is referred to it.
See discussion, supra. Moreover, the total amount of the obligation
is determined by the individual arrangements with each land commis-
lionier, as reflected in their Tespective orders of appointment. We
understand, in this regardi,-that comndsiaAoners sitting on a land com-
miilion and hearing a particular case are often appointed at different
rate. of compensation, dieending on their personal qualifications,
experience, or other ifactors. The total obligation, therefore, reflects
a cumulation of the dbligations :for payments to the individual land
comiissioners; based on the anticipated length of service and the
prescribed rate of compensation for each.

Therefore, where a commissioner is substituted for another com-
missioner on a continuous land commission, the obligation for the
original commissioner ceases to exist and a new obligation for the
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*nticipated compensation for that cnmiuaioner arieu at that tlio,
based on the terms of his appointment. Similarly, when a commisuioner
is added to a continuous land coziaSion, the teras of him appoint-
ment govern the amount of the obligation incurrec, regardless of the
amount of compensation payable to his fellow comisaioneru under previous
appointments.

In this regard, sections 200(d) and 712a of title 31, United
States Code (1970), provide, reapectivelym

a"No ppropriation or fund iwhich in limited for
obiigeijon purposec to a deftnite period of time shall
be available for exqenditure after the euiration of
*uch period except for liquidetion of *mounts obligated
in accord with subaection (a) of this uection; but no
such appropriation or fund shall reainavailable for
expenditure for any period beyond that otherwise euthor-
ised by law."

I'xe t, as otherwise provided by law, .al balances
of appropriations conteined in the annuale approp*ia tion
bilisand made specifically for the service'of any-fiscal
year shall only be applied to the payment of expenses
properly incurred during that year, or to the fulfillment
of contracts properly mada within that year."

As stated in 50 Comp. Gen. 589, 591 (1971)--

"**** We have long hed, consistent with theeabove-
quoted statutes, that a claim against an annual apprcpvta-
tion when otherwise proper is chargeable to the appropria-
tion for the fiscal year in which the obligation was tnur-
red. This rule is applicable in all cases in which there
is a definite determinatfon au to the time the public funds
become obligated for the payment of a given liability whether
the amount is, or is not, certain at the time. 18 Comp.
Cen. 363 (1938); 23 id. 370 (1943)."

It follows, therefore, that comipnsatiouiltoa. substituted or added com-
missioner would be chargeable to appropriations current at the time of
his appointment, and would, therefore, be subject to the GS-18 rate
limitation.

For the same reason, where the original court order of appoint-
ment is amended to provide for increased compensation for a particular
land comissioner, a change occurs in the bastc nature o. the obliation
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as to that camitaasiou'r beyond the contquplstioc of the origftal
order, ant thus ceanot be related back to the original order. See
41 CoW Gen. 134, 138 (1961); 37 f. 861 (1958). Mcordingly,
comenmaticu for land somifsmconera-to be paid pursuant to an amended
court order which Increases a prm-eetabliahed fixed rate of umpoenha-
Uton IL chargeable itn Nil to the appropriation current at the tUie of
the mended order, and would be subject to, *nC lited by, salary
restrictions, if any, contained therein.

Deputy d ame m *1
of the United Status
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