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FILE: B-184782 . 'ATE: Marsh 18, 1977

MATTER OF: Compensation of Land ;i ommissioners

DIGEST: 1, Approprlationl for compensstion of land commissioners
are obligated only upon appointment of each cocmis-
sioner and referral of particular condemmnation action
to commission of which he ias a part, ainc.n no bona
fide need for commissioner's services as to particular
casc arises until that time, Therefore, compensation
for members of "continuous" land commissiin, established
in 1969, is subject tio G5-18 daily rate limitation under
fisral year 1976 or 1977 appropriations for payment of
land commnissioners with respect to cases referred to
ceatinuous commission after June 30, 1975, B-184782,
February 26, 1976, explained,

2, Where mu;:béra of “continuous" lund coimission are

subsritntad or added after June 30, 1975, to hear

. cases referred prier to that time, obligation for
compenadtion to original commissioner (based on
companlat*on rate prescrihed in his order of appoint-
ment) ‘ceases to exist, and new obligation as to sub-
ltituttd or added' commissioner only is cieated bnsed
on - compenution prescribed for ‘new, comiuioner ‘end
anticipated length of service. Compensation would
therefore, be payablz from appropriations current at
time of substitution or addition, and would be upject
to limitations contained in such appropriations,
including GS-18 daily rate limitation contained in
fiscal year 1976 and 1977 appropristion acts,

5. Amended couit order 1ncreasing pre\riously fixed vrcte
of compenaation foxr land comiasxonera creates new
obligation chargcrable to appropriation current at time
of amended order; Thus, increased compensation payable
under such an amended order issued after June 30, 1975,
ig subject to, and limited by, any salary restrictions
contained in appropriation charged,
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Thia decision to the Attorney General of the United States
rerpoads to cartain questions presented by the Assistant Atlorney
Goeneral tur Administration concerning the applicable rates of com-
pens.ition payable to land conmissioners in land condemnation cases.

In Department of Juatice - Land Commissioners, B-184732,
Februazy 26, 1976, we ctated tne basic rule governing the obligation
of approprintions for tte compensation of lasnd commissioners as
follows.

" % % at the tima of the court oxder lppointing
land cmmnisaionera, a valid obligation against appro-
priations then current has been craated. Such obligs-
tivn is in the nature of a contrict for services with-
in the meaning of 31 U.S.C. § 200(a)(1) * * #* analogous
to the court appointunent of attorneys to represent
defendan*s in Federal crimipal cases considered in our
deciasion it 50 Camp Gen. 389 (1971)."

Accordingly; we hg}d that the cosi:s of compcnaltion to ba?paid to land
commissﬁonerc shot'fd Lé charged to the appropriaiion curfent st the time

. of appolntment irreispective of when services are performéd. Under

this approach, we further concluded that the rate of compensation for
commissioners appointed prior to July 1, 1975, was not subject to the
provision in Pub, L. No, 94-121 (Octobex 21, 1975), 89 stat. 611, 618,
which limjited %he compenna;ion of latid commissionezs to the eqiiivalent
of the GS-18 daily salary rate.) The GS-18 rate limitation was con-
tinued in the fiscal yeav 1977 appropriation for payment of land com-
miasioners. See Pub., L. No. 94-362 (July 14, 1976), Y0 Stat. 937, 943,

In the United States District Court for the Western District of
Miesouri a land commission was appointed on July 29, 1969, to hear land
eondemnation cases relating to the unticipated acquluirion of 256 024
acres of land within the Kaysinger Bluff Dan and Reservoir Projéct (later
xenamed Harry S, Truman Dam aud Resexrvoir Project), involving approxi-
mately 8,000 tracts, and affecting approximately 6,000 ownerships. All
the civil actions actually encompassed by th= 1969 court order have been

*/pub. L. No. 94-121 provided, in pertinent part:

" # # no part of the aum herein appropriated shall be
used for the payment of the compensation of land commissioners
at a daily rate in excess of the eguivalent &aily rate of com-.
pensation paid a grade 18 on the General Schedule."
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¢isposed of, and final jud.nuntu have been snterad b7 the court, How-
aver, subsequent cases arisiug out of the same land ucquilition project
were referred to the same lari commission by later court orders, In
addition, it appears that all land condemnation cases arising since
July 29: 1969, in "his District have been referred to this same "con-
tinuous” commission. The membership of the commission has been changed
from time to time by cour: oider. The Assistant Attormey General for
Adninistration presents the I;llowing questiona in this regard:

“(1) In light of Comptroller Genera). Decision

" B=-184782 (February 76, 1976), may members of
the sole land commission which was nppointed
in 1969, be compensated at s higher daily ‘rate
than permitted by Pub, L. No. 94-121 (Octobar 21,
1975) for thoie cases roferred to the Comuission
on or after July 1, 1975, or-is the daily rate of
compensscion dictated by Title Il of Pub. L. No.
94-121 controlling becauase the cases in question
were referred to the Commission on or after July 1,
19752

©(2) Are commissioners who are substituted or
added to the commission on or after July 1, 1975,
limitad to the daily rate of compensation set forth
in Title II of Pub, L. No. 94-12i?"

The Assistant Attorney General also presents, without elaborution,
s third question unrelated to the issues discus:ed above:

"Can membérs of a commission who were-appointed by
court order prior ‘to July 1, 1975, at a daily rat) less
than the GS-18 limi~ation, now be compensated abr,ve this
figure by a later, amended court order raising the daily
rate of compensation, effective July 1, 1975, ot there-
after?"

As to the first questiom, section 1311(a)(l) of the Supplemental
Appropriation Act, 1955, as smended, 31 U.S.C. § 200(a)(1)(1970) pro-
vides: -

"« % % no amount shall be recorded as ca obligation
of the Goverrment of the United States unless it is sup-
ported by documentaxy evidaace of--
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(1) a binding.agreement in writing between the
parties thereto, . including Government agencies, in a
mainer and form and for a putpose suthorized by law,
executed before the expiration of tlhe period of avail-
ability for obligation cf the appripriation or fund
concern~d for specifir goods to be delivered, real
property to be purchased or leased, or work or services
to be _:rformed; * * *,"

As noted in B-184782, supra:

"% % % The general rule relative to the obligation
of a fiscal year appropriation by contract is that the i
contract which imposes the obligation must be made with-
in the fis:al year covered by the appropriation soiight
to be'~harged and must conéern s bona_fide need arising
within that fiscal year. -See, e.g., JBACaum Gen. ‘57,
61.(1953), Detemmination of what conatitiths a’bona
fide need of a particular fiscal year depends in large
measure’ upon the circumstances of the particular case,
there being no general rule for upplication to all
situacions which may arise. &4 Comp, Gen. 399, 401
(1965); 37 id. 155, 159 {1957). Kowéver, in the instant
casol‘the_pendency of’ cundemnation actions in fiscal Year

1975 is ‘sufficient to suppnrt the need for appcintment of
commissioners in that fi:cal year." zﬁmphllil supplied.s
Our decision was basad.on the assumption that land: commnissions
are establighed, and comminalonera appoinked, in conjunction with
the referral of specific cases, and that they cease to exist once
those cases are completed. Thus the obligation describad in our
decision as arising at the time cormissioners are: appointed relates
to the hearing of cases actually referred. The Government incurs
u. obligation and has no bone fide need for "work or services to be
performed," within the weaning cf . cf 31 U.s.C. § 200(a)(1), merely by
the appoinnmant of tha ccmmissioners or the continued existénce of the
land commission without referunce to specific cases. Both the appoint-
ment of the individual commissicners ard the referral of a specific
case to the commission as a whole i3 trequired before the obligation
is created.

While the land commissfon for the Wesatern District of Miasouri
hag been Jn existence cince July 29, 1969, no land condemnation case
is actually placed before it except by appropriate court order; nor
is there any requirement that subsequent land condemnation cases be
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referred to it. Moreover, even with regard to actions subsequertly
brought as & part of the anticipated land acquisition for the

Hirzy S. Truman Dam and Reservoir Project, the Govermment's needs
could conceivably change from year to year, necessitating the
institution of either fewer or additional actions than originally
snticipated, In light of the above, we are of the view that no
obligation or bona !Qgs need for the services of the land comnissionars
arises watil a particular land condemnation action is instituted and
referred ‘to the commission. It follows that compensa:ion payable to
mnben of this continuous land commission for cases ceferred to it
efter June 30, 1975, are chargeable to the appropriation current at
the time of referrul and are thus sut]ect to the GS-18 rate limitation,

We huve been informally adviled that in some instances 1nvolv1ng
large takings, tecause of the worzding used in an order of appointment
or referral, it is not. abadlutely clear 'as to what tracts or portions
thezeof have been referred to a land commission. The Department of
Ju:tiee, of course, retains administrative discretion to obligate
funds pursuant to our decision.on the basis of its determination as
to the precise ambit of a particular court order. Of course, no bona

.fide need for the services of land comnissioners exists and no obliga-

tion can be created until a civil action has been filed, regardless of
the breadth of a particular court order,

With regard®to ‘the second and third questions presented as noted
above, no obligation is createl until individual commissioners are
appointed and = specific case is referred to the; ;and commisaion of
which he 15 a part. Where either element is lrcking, the obligation
does not exiet. Thua where a continuous land commission exists, no
obligation is created until a particiular actiou is referred to it.

Sea discussion, supra. Moreover, the total amoiint of the obligation

is’ determ_ned by the individual arrangéments with each land commisz-
sioner, as reflécted in their respective orders of appointment, We
undexstand in this’ regard,ﬁthat coundssioners sitting on a land com~
mission and hearing 8 particular case are often appointed at different
rlteu of companantion. dépending on their personal qualifications,
expe:ience. or other factors. The total obligation, therefore, reflects
a cumulation of the nbligationc -for payments to the individual land
commissioners, based on the anticipated length of service and the
prescribed rate of compengation for each.

Therefore, where a commissioner i{s substituted for another com-

miasioner on a continuous land comnission, the obligation for the
original commissioner cea-.es to exist and a new obligation for the
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snticipated compensation for that commissioner arises st that tims,
based on the terms of his appointment, G§Similarly, when a commissioner

" is added to s continuous land commission, the terms of his appoint-

ment govern the amount of the obligation incurred, regardless of thes
anount of compensation payable to his feilow commissioners under previous
appointments.

In this regard, sections 200(d) snd 712s of title 31, United
Statas Code (1970), provide, respectively:

“*No sppropriaticn or fund uhich is lilitnd for
oblizction purposes to a definite period of time shall
be svailable for expenditure aftar the expiration of
surh period except ‘for liquidation,of amounts obliguted
in acéord with subsection (a) of this seétion; but no
such approprlation or fund shall remain-available for
expenditure for sny period bsyond that otherwlse suthor-
ized by law.”

"!xcept as otheruine provided by law, all balances
of approprintions contained in the annua.,lpproprlation
bills and made specificaily for the sexvice of any-fiscal
year shall only be applied to tne payment of expenses
properly incurred during that year, or to the fulfillment
of contracts proparly mada within that year.”

As stated {n 50 Comp. Gen. 589, 591 (1971)--

"k * & We hlve long Held, conuiatent with thé- above-
quoted. statutes, that a claim against an annual approp¥ia-~
tion when otherwise proper is chargeable. to ‘the -pp:opria-
tion for the fiscal year in which the obligltion was idcur-
red. This rule La applicablc in all cases in which thers
s a defipite deteimiriation.as’to the time the public funds
became obligated for the pnyment of a given liability whether
the amount 18, or is not, certain at the time., 18 Comp.

Gen. 363 (1938); 23 1d. 370 (1943)."

It follows, therefore, that compensation’to:a.sudbstituted or added com-
missioner would be chargeable to iﬁptopriationa curtent at the time of
his appointment, and would, therefore, be subject to the GS-18 rate
limitation.

For the same reason, whera the original court order of appolnt-
ment is amended to provide for increaszed compensation for a parxticular
land commigsioner, a change occurs in the bdasic nature or the oblization
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a5 to that commissionar beyond the conteaplation of the originsl
order, and thus camnot be related back to the original order. See

41 Comp. Gen. 134, 138 (1961); 37 14, 861 (1938). Accordingly,
compensation for land commissioners to.be paid pursuant to an amended
court order which increases & pra-established fixed rats of coupensa-
tion is chargesble in full to the appropriation current at the time of
ths amended crder, and would *u gubject to, and limited by, salary
restrictions, {f any, contained therein,

Deputy m&:’&mu

of the United Statas





