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THE COMPTROLLER GENERAL
OF THE UNITEM BTATED

WABHINGTON, D.C, BDB4E

DECISION

FILE: B-187212 ODATE: Maxrch 7, 1977

MATYTER OF: Jsmes C. Willlamng -~ Temporary Quarters -
What Constitutes

DIGEST: Employee continued to occupy residenca at
old duty station on vrentul basis, after he
had sold it, because. he was advised that
under such arrangeément he could be reim«~
bursed for temporary quavte: ;. expenses.
Reimbursement is not author.. ¢d beczuae
there i8 no objective evidence of intention
by employee to vacate permanent residence
quarters. Incorrect advice by agency
officials cannot form basis for reimiurse-~
ment,

This decision is in response to a. request for ireconsideration
of our Claims Division Settlement Certificate Z~#583319, issued
May 10, 1976, which denied M1, James C. Williams' claim for
temporary quarters rllowance incurred incident to a transfer.

Mr. Williamns, &n employee of the Federal Highway
Administratlon was transferred from Sacramento, California,
to Fort Worth, Texas, under the authority of Travel Order
No.. 06~00~176"dated Octcher 7, 1874. Mr. Williams s0ld his
residence in Sacramentq, with settlement taking place on
November 12, 1874. According to Mr, Williams' statements in the
record, the "buyera werne to have occupancy at the close of escrow, '
However, settlement ¢ould not take place until the buyers were able
to transfer funds from ottside the United States to a California bank.
Appareéntly at the same timme Mr. Williams was notitied that settle-
ment was scheduled for November 12, ,1974, he was aleo told that
the buyers would not ﬁu:i:ually| talte possession until the end of that
month because of a dclay 'in shipping their household goods. The
record does not disclose when the "escrow period" was completed,
when Mr. Williams was natifled of the proposed settlemeént date, nor
why settlement simply could not have been delayed until the end of
November, when Mr, Williams was scheduled to be transferred,
and when the buyers were to receive their household goods.

At some time prior to settlement, Mr. Williams ' questioned
officials of the Federal Highway Administration to ascertain whethet
or not he could be reimburscd for temporary quarters expenses if
he rented his home from the buyers from the settlement date to the
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time of his actual transfer, Re was advised that he could. Apparently
either at or before settlement Mr, Willlams reached an agreement
with the buyer to pay rent of $20 per day from the day of settiement
until Mr. Williams and his family actually moved out of their home
in Sacramento, Under those terms, Mr. Williams remeined in

his residence from the day of s~ttlement until November 27, 1874,

He then stayed in motels until he actually moved into a reagidence

at his new duty station.

Mr. Williams was reimbursed for his temporary quarters
expendes from November 27, 1374, onward. His claim for the period
November 12 to November 27, 1874, was submitted to our Claims
Divigsion for decision. In the above-cited Settlement Certificate,

Mr. Williams' claim wags denied on the grounds that neither the
employee nor members of his 1immediate family ha:d vacated the home
in which he was residing when the transrer was authorized.

The governing ve gulations are the Fedtral Travel Regulatious,
FPMR 101-7 (May 1873) (FTR), w}nch are statutorv regulations,
Laving the force and effect of law, and'which may not be waived in
individual cases. 49 Comp. Gen. 145 (1868). 'Temporary quarters

-are defined by FTR para, 2-5,2c, providing that:

"The term 'temrporary quarters’ refers tc
any ledging »btained from private cr commercial
sources to .« orcupled temporarily by the
employee or m>mbers of his immediate family
who have vacatec the resideice quarters in
which they were residing at the time the transfer
was autho"ized

In his request for reconaideration; Mr. Wilhams makes two
arguments, First he argues that "vacatid'' should be interpreted
as the phrases ''vacancy in offica' or "constructive vacancy' have
been defined in cases. he cites, That definition seewis to be that,
as paraphrased foi the situation @t hand, Mr. Williams and his
family had constructively vacated'their former residence because
settlement had taken place. meaning that they no longer had any
legal right to be there, and that they were there only in a landlord-
tenant relatmnship with the buyer, ‘Mr. Williams arguea that this
interpretation leads to an equitable result without violating the
regulations or the authorizing statute,
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It should be noted that as soon as Mr, Willfa:ns' family occupied
the residence while peying rent, their legal right to be in the house
ceime into exiastence, Their status was that of tenants rather than
owners, L. their legal right to be here was clear. In B-1866986,
May 28, 1876, we discussed the meaning of "vacate" in the quoted
regulation. We held that '"vacate' in the regulation should be
defined in terms of occupancy, In escence, as long as the property
continues to be the customary and usual place «f abode it has not
been vacated,

In considering whether or not thir definition has been satisfied,
we have given substantial weight to a1 employee's intentions. In
fact, we have aliowed reimbtursement of temporary yuarters expensee
to an employee wno continued to occupy his residence at his old
duty station, I.. B-~181082, August 18, 1974, .reimbursement was
authorized v/hen an employee continued to occupy his old residence
for 4 days longer than scheduled, because, although: most ‘of his
household goodx had'been ‘packed for moving, the zactual pxck«up
of the goods vs'as delayed for ‘4, days by a mechsanical breakdown
of the moving van, Ia B-177865 March 27,:1873, we permitted
re’ .mbursement of tem(forary quarters expenses of an _employee
occupying his old residerice, when the employee was’unable to find
either temporary or permanent quarters at his aew duty station,
because of his race, In each instance there was some ob;ective
evidence of an intention by the 'employee to vacate his old residence,
In the instant cuse, Mr, Williams and his f&mily stayed in their old
residence as & matter of convenience During the: pe1 1od in duestion,
Mr. Williams was still working ai hia old duty staﬂcm. so there was
no change at all 4in the family's life style, they contmucd to- occupy
The sume permenent quarters as they had:prior to ‘notice of the
transfer. Additionally, it is not at all clear from the reco:d why
the settlement date was ot delayed until Mr, Williams wus actually
ready to leave. The ne:d for the buyers to transfer mo 1ey from
overseas estsblished only a threshold date for settl>ment, not a
final cut-off, It appears that it was known prior to the settlement
that the buyers would not be ready to assume actual possession of
the property for some time after settlement, In summary, we find
no objective manifestation of an intent by the Williams family to
vacate their residence prior to the date they actually moved out.

Mr, Williams Algo contends that the Govurnmenf is nnw estopped

to deny him reimbursement, because he was adviged by officials of
his agency that reimbursement could be proper if he remained in

-3 -




B-137212

his former home, In 3-185532, September 21, 1976, the same
argument in similar circumstances wus conaidered. There we held
that the Government was not hound by th=2 unauthorized statemer.cs
of its agents. Recently, we generally considercd the possibility
that the Government might be estopped when dealing with ite own
employees in B-188218, November 10, 18768, 56 Comp. Gen.
(1978). Just as we held there that the Government cannot be
estopped if a statute would be violated, we believ= that it is
equally true when statutory regulations are involved. While it

is unfortunate that Mr. Williams was incorrectly advized here,
that advice cannot form the busis for reimbursement.

Accordingly, the disallcwance of Mr, Williams'® claim by our
Claims Division is sustained.

1

TP Keb e,
Acting Comptrollﬁgr General
of the United States






